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Judge Charles S. Lobingier 


HE United States Court of China 

has for some time been presided 
over by Hon. Charles S. Lobingier, lately 
Judge of the Court of First Instance of 
Manila. He was the first United 
States judge to take the oath of judicial 
office in the Philippine Islands, and an 
interesting ceremony occurred at Manila 
on February 14, 1914, when the oath 
was administered by Hon. Cayetano 
S. Arellano, Chief Justice of the Philip- 
pine Supreme Court, and the bar of 
Manila assembled to felicitate the new 
Judge of the United States District 
Court for China. In a personal letter 
the Chief Justice expressed himself as 
follows: 

Manila, February 14, 1914. 

My dear Judge: 

While on the one hand I regret that you are 
severing your connection with the Judiciary of 
the Philippines, yet on the other it can only 
be a matter for congratulation that you have 
merited at the hands of the President of the 
United States an appointment conferring so 
much honor as that to the bench at Shanghai. 
It is a great pleasure to me to tell you how esti- 
mable and commendable are the qualities of 
zeal, intelligence and rectitude which you have 
brought to the exercise of your judicial functions, 
and of the reputation you enjoy as a jurist by 
reason of your legal works. I trust they will 
prove to be a happy augury of still greater suc- 
cesses in your new position. 

Sincerely yours, 
C. S. ARELLANO, Chief Justice. 


A banquet was tendered Judge Lobin- 
gier on the evening of February 13, by 
the Manila bar, which drew up suitable 
resolutions that bore witness to the 
“conspicuous ability and enlarged spirit 
of an upright judge inspired by an innate 
sense of justice and enlightened by 
extensive learning.”’ 

Charles Sumner Lobingier was born 
at Lanark, Ill., April 30, 1866, and is 
therefore forty-eight years old. His edu- 
cation was obtained at the University of 
Nebraska, where he received the degrees 
of A.B. (1888), A.M. (1892),and LL.M. 
(1894). His home is in Omaha, where 
he practised law from 1892 to- 1902. 
Before entering on the practice of law 
he had served as Assistant State Libra- 
rian and Reporter of the Supreme Court 
of Nebraska. From 1900 to 1903 he 
was Professor of Law in the University 
of Nebraska, which conferred on him 
the degree of Ph.D. in 1903. He was a 
member of the Nebraska Supreme Court 
Commission in 1902-3, becoming Judge 
of the Court of First Instance of the 
Philippine Islands in 1904. He married 
Ellen Ballou Hunker Nov. 31, 1898. 

While in the Philippines Judge Lobin- 
gier was chairman of the commission to 
codify the laws of the Islands in 1907, 
and was also a member of the law faculty 
of the University of the Philippines. He 
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is the author of the following works: 
Stock and Stockholders (1892), Consti- 
tutional Law (1898), Equity (1899), 
Foreclosure (1900), Insurance (1901), 
Evidence (1903), Philippine Practice, 
second edition (1907), The People’s 
Law (1909), and Territories (1910). He 
has also contributed numerous articles 


to legal cyclopedias and law journals. 
Judge Lobingier is a member of the 
National Conference on Uniform State 
Laws, the editorial staff of the Compara- 
tive.Law Bureau, and the general coun- 
cil of the National Economic League. 
He lectured on civil law in American 
universities last year. 





The Evolution of the Independence of the Judiciary’ 


By Hon. HAMPTON L. CARSON 


AM going to tell the story of the 

struggle of a thousand years, a 
struggle to establish the Independence 
of the Judiciary in the American sense, 
a doctrine now violently assailed by 
sciolists, insidiously assailed by doctrin- 
aires, and recklessly assailed by noisy 
agitators. Evils there are in practice 
and in administration which it is our 
duty to correct, but these call for a 
remedy far different from an assault 
upon a written Constitution, built upon 
experience, designed by wisdom, and hal- 
lowed by the services of the purest and 
ablest names in our judicial history. 

I shall endeavor to demonstrate that 
our present system is so much a part 
of our past as to be, like our language, 
a thing of growth and of history. It 
marks a ripened stage of social devel- 
opment to reduce the judicial attri- 
butes of the Sovereign — whether that 
Sovereign be King or People, to a legal 
fiction, and effect a complete separation 
between executive, legislative and judi- 
cial functions, so that the latter, while 
done in the name of the Sovereign, are 
vested in a distinct department consti- 
tuting a permanent magistracy. I pro- 
pose to trace the Evolution of the 





1 President’s Address delivered before the Penn- 
sylvania Bar Association at Erie, Pennsylvania, 
June 30, 1914. 


Independence of the Judiciary, because 
I have noticed that in recent discussions, 
little or no attention has been paid to 
pregnant historical facts that prove that 
ours is not an ancient nor an outworn 
creed, but that it has been built up from 
the practical experiences, the sufferings, 
and the martyrdoms of the English race, 
century by century, and now, emerging 
from the Ocean of Time like an upheaved 
continent, is fit for the habitation and 
protection of men against the ambi- 
tions, the passions, and the self-vio- 
lences of the past. 

I shall show that between the past 
and the present there is a_ sharp 
contrast growing out of an absolute 
reversal of conditions. At the outset, 
judicial functions were a part of the 
royal prerogative —a part of purely 
administrative or executive functions; 
hence the judges were but the personal 
representatives of the King, and exe- 
cuted royal decrees. There was and 
there could be no judicial independence. 
This condition lasted for more than five 
hundred years. Then came a period of 
transition, with a dawning sense of re- 
sponsibility to the law, and the birth of 
the doctrine that the King was subject 
to the law, culminating in a struggle 
much prolonged between the judges 


and the Crown, and the ultimate 
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release of the bench from bondage to 
the throne. Finally, came the Ameri- 
can theory, based on written constitu- 
tions, with nice but well marked dis- 
tinctions between executive, legislative 
and judicial powers; constituting in a 
very real sense the most precious pro- 
duct of the wisdom of the ages. 

Our starting point is the reign of 
Alfred the Great, whose annalist, Asser, 
tells us that the King inquired into the 
correctness of the decisions of his judi- 
cial officers, and threatened them with 
removal for their ignorance, or disregard 
of law. A stricter control is attributed 
by Baker, in his Chronicle, to ,Edgar, 
the grandson of Alfred, who severely 
punished his judges if they were found 
to be delinquents. Henry Adams, in a 
carefully prepared work upon Anglo- 
Saxon law, based on the recent exhaus- 
tive studies of the great German 
scholars, concludes that the Kings exer- 
cised a right to direct the judges in the 
discharge of their delegated functions. 
Point and color are supplied by a writer 
of the thirteenth century. In _ the 
Mirror of Justices, which Lord Coke 
calls ‘‘a very ancient and learned trea- 
tise of the laws and usages of this King- 
dom,” we are told that Alfred hanged 
forty-four justices ina single year. The 
names of the judges, the names of the 
victims, and the character of the offenses 
are specifically given. The judges were 
hanged for sentencing men who had 
been acquitted; for disregarding irregu- 
larities in jury service; for sending a 
madman and a minor to death; for sen- 
tencing a man for an offense committed 
by his wife; in ten cases for usurpation 
of jurisdiction; and in one case for accept- 
ing the record of a coroner. In short, 
as the Mirror sums up, Alfred “hanged 
all the judges who had falsely saved a 
man guilty of death, and had falsely 
hanged any man against law or any 
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reasonable exception.’’ In lesser of- 
fenses the King did not meddle with the 
judgments, but disinherited and _ re- 
moved the judges whenever he per- 
ceived that they had overleaped their 
jurisdiction, or had concealed fines due 
to the King, or had released or increased 
punishments contrary to law, or had 
disallowed reasonable exceptions of the 
parties to the judgment. These royal 
acts are dwelt upon, by way of warning 
to Lord Chief Justice Scroggs, in another 
curious book published in 1680, en- 
titled “The Triumphs of Justice over 
Unjust Judges.”’ 

Maitland challenges the authority 
of the Mirror as a law book, but does 
not deny the right of a King in Saxon 
days to control his Judges. In opposi- 
tion te’ Maitland’s view, what strikes 
me as most significant is that for seven 
hundred years the Mirror was accepted 
as of the same authority as Bracton, 
Britton, Fleta, and the Year Books, as 
evidence of ancient law. Lord Vaughan, 
in Bushel’s case, expressly dwells upon 
the fact that The Mirror gives the - 
particular names and offenses of the 
judges, and tersely adds: ‘‘which could 
not be had but from the records of 
those times.”” Coke, Hale, and Black- 
stone — to say nothing of a host of 
minor writers— may be searched in 
vain for any exclamation of surprise, 
protest, denial, or even qualification of 
the statements of the Mirror. Profes- 
sor Robinson, the most recent editor of 
the book, with full knowledge of Mait- 
land’s view, declares ‘‘it seems incred- 
ible’ that the author “should have made 
so violent and specific an attack upon 
the English bench of his own day, unless 
his statements of the law, and of its 
violations were in harmony with the tra- 
ditions and experiences of the people to 
whom it was addressed.”’ 

Hence we may reasonably conclude 
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that in the days of Alfred an independ- 
ent judiciary was not only unknown, but 
under existing conditions was impos- 
sible. An aggravation of this situation 
sprang up in the later Saxon period. 
Edward the Confessor granted juris- 
diction to certain private tribunals of 
the Church, and this was stretched to 
the establishment of private tribunals 
generally, until England. became cover- 
ed with new courts of law. Gradually 
the simple system of early days became 
overgrown with judicial functions of the 
most diverse nature over jurisdictions 
much confused. Later everything be- 
came imprisoned in a new theory of 
society known as Feudalism, in which 
there was no room for independent judi- 
cial action. Still later came William, 
the Norman, and the fetters were clamped 
and riveted. At that time, in fact as 
well as in theory, the King was not 
merely the Chief Lord of the realm, but 
was also the Sovereign and the Foun- 
tain of Justice. He was King, Priest, 
Warrior and Judge. The liege men of 
his Kingdom brought their complaints 
or causes before him as supreme arbiter 
or judge to be determined in his Court 
or palace, the Aula Regia. Wherever 
the King sat, there was the seat of su- 
preme judicature. These causes. were 
judged by the King himself, or else, when 
absent, asoften happened in war, or during 
a crusade, by his representative the Chief 
Justiciar or by others styled justiciars. In 
the King’sabsence, the justiciars exercised 
a power that was regal. Even when ab- 
sent, the King did not lose his hold, for 
by writs de ultra mare, he would direct 
what should be done in certain cases, or 
suspend the judgment of hisjusticiars until 
his return. Illustrations may be found 
in Dugdale’s “‘Origines Juridicales,”” and 
in the Chapter upon the Judicature of the 
King’s Court in Madox’ “History of the 
Exchequer.” 


But disintegrating influences were at 
work. Seventy years after Domesday 
Book had been compiled, the County 
Courts, the Hundred Courts, Courts of 
the Manor, Courts Baron and Courts 
Leet had become completely feudalized. 
The lordly owners of the fortresses and 
castles that studded the land exercised 
criminal jurisdiction without appeal 
and maintained their private dungeons 
and private gallows. During the an- 
archy of Stephen’s reign, the blight upon 
royal authority attacked the Shire Courts 
and the Sheriffs— formerly judicial 
officers — gave way to Norman vice 
comites. Where a district had been 
annexed to a fief the trampled peasants 
could no longer appeal to the hundred 
court and the freemen of the vicinage, 
but sought justice of the baron’s court, 
and paid their fees to the baron’s treas- 
ury. Revenues, as well as the right to 
administer justice, were fast slipping 
from the throne. Then came a King 
of masterful spirit, and undoubted genius 
— Henry II, surrounded by able men. 
Of these, one of the foremost was 
Glanville, the Chief Justiciar, and the 
author of the first systematic treatise 
upon English law. In his book based 
upon eighty-six writs, which astonish 
us by their common sense, their direct- 
ness and their persistency, we may trace 
the steps by which the King laid his 
heavy hand upon the confused mass of 
popular and feudal courts. He made 
the King’s Court the common court 
of the land. He determined its juris- 
diction as against the Church, the Lords 
and the Sheriffs. He established it as 
the guardian of the King’s peace. 
By writs of removal which ran from 
Lord to County, and from County to 
King, he unified the law. By the 
extension of the institution of ifers he 
sent his judges out upon circuit, and 
thus brought each part of the kingdom 
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under direct control. By writs of right, 
of disseisin, of mort d’ancestor, he laid 
the basis of modern land-law. In place 
of the ordeal, compurgation, and trial 
by battle he provided the Grand Assize 
which later ripened into trial by jury. 
By writs of prohibition he confined the 
ecclesiastical courts to questions of 
marriage and legitimacy, of wills, and to 
disputes involving only ecclesiastical 
questions. As Glanville tells us ‘‘he 
crushed the insolence of the violent and 
intractable by the force of his right hand, 
and the effect was that ‘‘none of the 
judges had so hardened a front, or so 
rash a presumption as to dare to deviate 
from the path of justice, or to utter a 
sentence in any measure contrary to the 
truth.” 

This striking statement soon ceased 
to be true of either King or Judges. In 
the seventy-five years that followed, the 
Crown became rapacious and the judges 
servile and venal. The Pipe Rolls of the 
Exchequer, as digested by the industri- 
ous Madox, disclose shocking extortions. 
I do not allude to the fines attached to 
the right of wardship, or to licenses to 
marry, or to alienation, nor to those re- 
lating to offices, franchises, liberties 
and trade, but to fines paid for the King’s 
favour; for his protection and aid, for 
his mediation, or for the remission of his 
anger; to fines paid to have justice and 
right, to have proceedings or judgment 
speeded, or to have proceedings stayed, 
the parties sometimes outbidding each 
other according to their interests, by 
fines and counter-fines. I allude to 
fines paid for the right to sue in a certain 
court, or to implead a certain person, 
or to have actual restitution of land re- 
covered at law; to fines paid for the 
King’s help against the adverse party. 
It was this flagitious sale of judicial re- 
dress which led to the insertion of the 
words into the 29th Chapter of Magna 
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Carta: ‘We will sell to no man, we 
we will not deny or delay to any man, 
justice or right’’ — words which stamp 
with infamy the Government under 
which they had become necessary. 
Doubtless it was in view of conditions 
then but recent that Bracton in three 
pages, which read like a bull of excom- 
munication, denounced upon evil judges 
furnaces of fire, groans and howlings, 
fear and pain, darkness and fetid smells, 
twistings and prickings, hunger and 
thirst, sorrow and terrors, sulphur and 
blazing fire forever and ever. At the 
same time he rebuked the presumption of 
the unwise and unlearned who ascended 
the judgment seat and attempted to fly 
before acquiring wings. 

During the reign of Henry III, whom 
Hallam calls ‘‘a worthless prince, who 
without committing any flagrant crimes 
was at once insincere, ill-judging and 
pusillanimous,”” the law underwent a 
notable and beneficial change. The 
weak character of the King, his long 
reign of fifty-six years, and his forbear- 
ance to interfere personally with ques- 
tions which had become complicated, 
gave a happy opportunity for the growth 
of strong men in the law. The regula- 
tions of the mighty Henry II, the 
controlling effect upon practice of the 
treatise of Glanville, the provisions of 
the Great Charter in favor of personal 
liberty and the purification of justice, 
the establishment of the Common 
Pleas at Westminster, in place of the 
burdensome necessity of suitors follow- 
ing a wandering King, one of whom — 
John — tried them to the uttermost, by 
dragging them to twenty-four different 
seats of justice in a single year, the de- 
votion of an increasing body of men to 
the problems of the law, and finally, 
and most influential of all, the composi- 
tion of Bracton’s noble work De Legi- 
bus et Consuetudinibus Anglhiae — a work 
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which was to rule English legal thought 
until the days of Littleton and Coke— 
all powerfully contributed to the growth 
of the Common Law as a system based 
upon precedent and embodied in the 
rulings upon circuit of men like Wil- 
liam Raleigh, an ancestor of the famous 
Sir Walter, and Martin de Pateshull, 
embalmed in Bracton’s Note Book 
as an important source of his monu- 
mental treatise, and recovered for us 
but recently by the Russian scholar 
Vinogradoff. The growth of the busi- 
ness of the Aulia Regia, now known as the 
Curia Regis, the gradual drawing off of 
pleas both civil and criminal affecting 
the crown from the purely private busi- 
ness of subjects, the peculiar affairs of 
the Exchequer, and the undefined but 
roving and active jurisdiction of the 
Chancellor, all paved the way for the 
coming of ‘“The Greatest of the Plant- 
agenets,”’ ‘“‘the English Justinian,’ Ed- 
ward I. The natural litigiousness and 
subtlety of the Norman mind, steeped 
in the philosophy of the Schoolmen then 
in vogue, produced a fermentation in 
the affairs of state which called for the 
intervention of an orderly, regulating, 
and controlling mind. It is difficult to 
ascertain with precision when the divi- 
sion of the courts took place, or rather 
when the general jurisdiction of the 
Curia Regis was split up and appor- 
tioned. It is a movement, or rather a 
series of movements, beginning with 
Henry I in the early Twelfth Century 
and not culminating until the Four- 
teenth Century had well begun. But 
it is certain that Edward I by his zeal 
for efficiency and his skill in definition 
gave a determining direction to the 
complete separation from each other of 
the three Courts of Common Law — 
the King’s Bench, Court of Common 
Pleas, and Court of Exchequer, with 
separate staffs of judges, each presided 


over by a special chief judge, and with 
special spheres of activity, which did 
not overlap or encroach upon each other 
until centuries had passed. Certain it 
is also, that by the great statutes of 
Westminster, Gloucester, and Marl- 
bridge, and especially through the trea- 
tise of Britton which was promulgated 
by royal authority, and spoke in the 
King’s name, more was done in set- 
tling and establishing the distributive 
justice of the Kingdom than in all suc- 
ceeding reigns together, until the time 
of the Commonwealth, as Sir Matthew 
Hale does not scruple to affirm. 

But the most dramatic chapter in the 
history of English Middle-Age law was 
Edward’s treatment of his judges. On 
his return from a three years’ absence 
in Gascony, actuated by cupidity and 
a need of money, according to Lord Coke 
but, according to others, aroused by the 
clamor miserorum crying shame on the 
savagery, injustice, and venality of roy- 
al officers, big and small, he dealt the 
whole body of judges a resounding blow. 
Hengham, the Chief Justice of the King’s 
Bench, was fined 7,000. marks, which 
went to build a clock whose strokes 
could be heard as a warning to all who 
thereafter sat in Westminster Hall; Wey- 
land, the Chief Justice of the Common 
Pleas, sought sanctuary, was starved 
out, abjured the realm, and, after his 
flight forfeited all his property to the 
Crown; Rochester, an itinerant Justice, 
was held in the Tower until he had paid 
4000 marks; Brompton was fined 6000 
marks; Bray, a special Justice of the 
Jews, was rescued from drowning in the 
Thames and then tried to dash his head 
against a wall; another whose identity 
has not been established, was thrown 
into Fleet prison, and there composed 
the treatise known as ‘‘Fleta”’; others no 
less than thirty in number, including 
Barons of the Exchequer, puisne Judges 
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of the King’s Bench and Common Pleas, 
bishops, constables, sheriffs, escheators, 
and clerks, were deprived of their 
offices and heavily fined. The Chron- 
iclers and historians applaud the royal 
acts, and all, including even a recent 
writer, accept without hesitation the 
case against the Judges as “‘fearful,” but 
give no detail of their crimes except that 
they were “‘corrupt and for bribes would 
release the robber and murderer.”” Un- 
til ten years ago this condemnation 
stood without palliation, then discovery 
was made of two ancient rolls contain- 
ing the official proceedings, which have 
been published under the title of State 
Trials of the Reign of Edward I. An 
examination of these removes the lurid 
tints from the canvas, and the avaricious 
and ferocious villains painted for us by 
the chroniclers resolve themselves into 
a shadowy group, the great offenders, 
except in Weyland’s case, acquitted by 
by the record of heinous crimes, and the 
petty sinners convicted of acts common 
to bum-bailiffs at all times. The Pipe 
Rolls, however, record the payment of 
enormous fines, and go far to justify the 
views of Coke. The feature pertinent 
to the present paper is that the higher 
judges were fined for error, favour, 
and maintenance, for refusal to allow 
exceptions on special pleas, for rough 
intimidation of the parties, and for irreg- 
ularities allowed in the pleadings; while 
the sheriffs, constables, bailiffs and 
clerks were fined for failure to execute 
writs, the exaction of oppressive fees, 
and miscellaneous acts of violence. 
Hengham, the Chief Justice of the 
King’s Bench, who cleared himself in 
five out of nine accusations, was re- 
garded by medieval tradition as harsh- 
ly used. The story ran in the reign of 
Richard III, that his main offense was 
that through pity for a poor man, he had 
erased from the roll a fine of 13s. 4d. 


and substituted 6s. 8d. for it. The tra- 
dition of the clock has been frequently 
referred to by judges who were urged to 
alter a record, one of them, Southcote, 
in the reign of Elizabeth, declaring that 
he did not care to build a second clock 
tower. Such was the terror inspired by 
the severity of Edward I, as Coke, Hale, 
and Blackstone tell us, that succeeding 
judges, through a fear of being said to 
do wrong, hesitated at doing what was 
right —a pregnant commentary upon 
the lack of judicial independence in 
those days and its causes. The extent 
to which an impression was made upon 
the minds of the laity is indicated by a 
satiric piece of mock parable called The 
Passion of the Judges, in which the 
writer, some clever legal clerk, perhaps — 
made King and culprits alike speak in 
Scriptural words, and act out their 
parts. Judicial pillage was commanded 
by the King: “‘ite, colligite fragmenta 
ne pereant,’’ go, gather up the fragments 
that nothing be lost. 

In the days of Edward II, the delays 
of justice seem to have been quite griev- 
ous, and the murmurs became so loud 
that the King felt it necessary in Nov- 
ember, 1315, to issue a personal man- 
date to all Judges of the Courts at West- 
minster to attend more regularly to the 
dispatch of business, and not to be ab- 
sent without special command: the 
Judges, too, were to swear ‘‘not to take 
any gift from any one for a plea or oth- 
er matter before them, unless it were 
meat and drink for the day.” 

In truth the temptation to demand or 
accept bribes, which was a common 
complaint for three hundred years, was 
largely due to the meagreness and un- 
certainty of official compensation, the 
salary of the Chief Justice of the King’s 
Bench being £33, 6s. 8d., the Chief 
Justice of the Common Pleas 100 marks, 
the Chief Baron of the Exchequer £90 
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per annum, with uncertain allowances 
for robes, and various stipends for meat, 
wine, and candles. A political song. of 
the day complains that: 


“The clerks who sit beneath the judge 
Are open mouthed as he, 
As if they were half famished 
And gaping for a fee.” 


In the reign of Edward III, — the 
victor at Crécy and Poitiers, — several 
instances occur of the removal of 
judges upon charges of bribery, and 
their subsequent reinstatement, but the 
chief offender and the chief sufferer was 
William de Thorpe, the Chief Justice of 
the King’s Bench, who was charged with 
malversation in office. A commission 
was appointed to try him, and he ad- 
mitted taking bribes, aggregating £100 
from five men who had been indicted 
before him. Whereupon he was com- 
mitted to the Tower, and his lands and 
goods were seized by the Crown. The 
King was dissatisfied, took the matter 
into his own hands and pronounced a 
sentence of death. Foss, the best of 
judicial biographers, remarks that while 
the judicial oath not to take bribes had 
been violated, an offense not involving 
death by any law then existing, the King 
endeavored to enforce a capital penalty 
by declaring that Thorpe had made a 
personal declaration to him after he had 
been sworn, that he should be hanged if 
he infringed it. The King subsequently 
sent the matter to Parliament for con- 
firmation, and that body, while confirm- 
ing the royal view, expressly provided 
that ‘this judgment should not be drawn 
into example against any other officers 
who should break their oaths, but only 
against Judges that violate their oaths, 
having the laws of England entrusted 
unto them.’’ Whereupon the King, sat- 
isfied by this exercise of his authority 
and its confirmation, remitted the death 


penalty and restored the judge to the 
bench, by appointing him to a subord- 
inate seat in a lesser tribunal. 

The extreme, and to us startling, 
result had been reached, however, that 
Parliament, without a statute defining 
the offense and affixing a penalty, but 
by mere confirmation of a royal sen- 
tence pronounced personally upon a 
case not within the terms of any exist- 
ing law or custom, denounced the pen- 
alty of death upon a judge who in the 
King’s opinion had violated his oath. 
The next year, 25 Edward III, Parlia- 
ment debated whether the judgment 
was legal, and unanimously declared 
that it was ‘‘just and according to law, 
and that the same. judgment may be 
given in time to come upon the like 
occasion.”’ Which case, the writer of 
the screed addressed to Lord Chief 
Justice Scroggs in 1680, “humbly con- 
ceives, resoives the case in law, point 
blank, thus, That it is death for any 
Judge wittingly to break his oath in any 
part of it.” 

A bloody harvest was soon reaped. 
In the reign of Richard II, Robert Tres- 
ilian, the Chief Justice of the King’s 
Bench, against whose judicial conduct 
in civil matters no complaint was made, 
became involved in the factional con- 
flicts which distracted England during 
the War of the Roses. Parliament had 
awarded a commission to twelve peers 
to inquire into the management of the 
royal household, the revenue, and the 
Courts of Justice. The Chief Justice, 
with the aid of Brambre, an Alderman 
of London, the Dukes of Ireland and 
York, and De La Pole, the Chancellor, 
who had been impeached and convicted, 
suggested to the King that this commis- 
sion trenched upon his royal power, and 
was derogatory to the Crown. Where- 
upon Blake, the King’s counsel, drew 
and presented an indictment against the 





ame a & | ee COUek,lC OO lUeeelC lC OlC A UlCi a SC lCUC.lUelClC OCC el mOllClClC rOOllClCU rlUC lu Oe.lC CUCU CUO 


1 
1 
( 








asaaaa 





The Independence of the Judiciary 


Commissioners for conspiracy to subvert 
the throne. Before trial the King per- 
sonally demanded the opinion of the 
two Chief Justices, the Chief Baron and 
the six Judges of the Common Pleas, 
as well as the King’s Sergeant, upon 
questions drawn by Blake, whether the 
Commission was derogatory to the 
Crown, and whether the persuading 
and urging the King to consent there- 
unto in Parliament was treason? Both 
answers were in the affirmative. An 
upheaval occurred in Parliament and 
the tables were turned. Tresilian and 
his associates were impeached in thirty- 
nine articles charging the accused with 
deceiving the King and that the subor- 
dinate Judges had been coerced by 
violence into giving illegal advice. Of 
eighteen defendants, eight were exe- 
cuted. Tresilian, Blake, and two others 
were drawn on sledges from the Tower 
to Tyburn, and there hanged ; four others 
had “‘the favour to be beheaded.” Of 
the remaining ten, three died as fugi- 
tives in foreign lands, and seven, of 
whom five were the judges who pleaded 
coercion, saved their lives by consenting 
to banishment under a penalty of death 
in case of return. The usual forfeitures 
and confiscations of lands and goods 
followed acts of attainder, which were 
reversed when the King again controlled 
Parliament, but were again revived and 
confirmed on the accession of Henry IV. 

Here the first Act of the Drama closes. 
We mark as its leading features a nar- 
row theory of royal authority, the abso- 
lute dependence of the judges upon royal 
favour, their liability to be dismissed, 
fined, imprisoned, or hanged, at royal 
will, or upon the success of their Parlia- 
mentary enemies. We mark also the 


uncertainty of judicial compensation 
with its dangerous temptations, and the 
consequent servility, venality, coward- 
ice, corruption, artifice, and political 
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intrigues of the Judges. Such was the 
black spawn of “the Double Night of 
Ages, and of her, Night’s daughter, 
Ignorance.” 

The curtain rises upon the Second Act, 
and light breaks through the gloom. 

The first rays of the dawn are to be 
found in the character and conduct of 
William Gascoigne, appointed Chief 
Justice of the King’s Bench by Henry 
IV, in November, 1400. He affords the 
first conspicuous example of judicial 
honesty, independence and courage. 
When Scrope, Archbishop of York, and 
Mowbray, Earl Marshal, were taken in 
rebellion, the King commanded the 
Chief Justice to pronounce on them a 
sentence of death. Gascoigne reso- 
lutely refused, saying: ‘‘Neither you, Oh 
King, nor any of your subjects, can, 
according to the law of the realm, sen- 
tence any prelate to death; and the Earl 
has a right to be tried by his peers.” 
The King, however, was not to be 
stopped, and he found a willing instru- 
ment in Sir William Fulthorpe, a Knight 
of Yorkshire, but in no way connected 
with the law. Some years later, Prince 
Hal — the fiery Hotspur who as, Henry 
V conquered at Agincourt —on the 
arraignment of one of his servants for 
felony before the Chief Justice, imperi- 
ously demanded his release, and hav- 
ing been rebuked for his interference 
angrily drew his sword on the Judge. He 
was checked by the dignified demeanor 
of Gascoigne who reminded him that his 
conduct was an affront to the law and 
to the King as represented by himself, 
and ordered the Prince into custody. 
The Prince submitted, and when the 
incident was reported to the King, he 
exclaimed: ‘‘How much am I bound to 
your infinite Goodness, O Merciful God, 
for having given me a judge who fear- 
eth not to administer justice, and a son 
who can thus nobly submit to it!” 
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But besides manifestations of individ- 
ual character, it is cheering to observe 
a radical change in the doctrines of the 
law. As far back as Henry II’s time, 
Bracton had sowed a thought which 
had lain dormant for two hundred years 
and now sprouted into sight. He had 
written of the King that: “He has no 
peer in his own Kingdom, since equal 
has no power over equal; also, much less 
has he any superior, for so he would be 
inferior to his own subjects, and inferi- 
iors cannot be equal to their superiors. 
But the King himself ought not to be 
subject to man, but subject to God and 
to the law, for the law makes the King. 
Let the King, then, attribute to the law 
what the law attributes to him, namely 
dominion and power, for there is no 
King where the will and not the law has 
dominion; and that he ought to be under 
the law, since he is the Vicar of God, 
appears likewise after the likeness of 
Jesus Christ, whose place he fills on 
earth.” 

These words in the days of the Stu- 
arts supplied matter for fierce conten- 
tion, but Spelman, the legal antiquary 
of the reign of James I, tells us that Gas- 
coigne in interpreting a statute of Rich- 
ard II had made a ‘“‘remarkable”’ point, 
“that the King hath committed all his 
power judicial to divers courts.’”’ Here, 
then, was the first blossom of Bracton’s 
doctrine which afterwards ripened into 
the general principle that the King 
could do nothing in his public capacity 
without the agency of responsible min- 
isters. As Oliver St. John subsequent- 
ly put it: “Although his Majesty is said 
to be the fountain of justice, and al- 
though all the justice within the Kingdom 
flows from that fountain, yet it must run 
in certain and known channels.” His- 
toric confirmation of the basis of Gas- 
coigne’s ruling is to be found in that 
exquisite treatise De Laudibus Legum 


Angliae of Sir John Fortescue, Lord 
Chief Justice and afterwards Chancel- 
lor to Henry VI, where in the famous 
dialogue between the Chancellor and 
the unhappy Prince Edward, who was 
afterwards stabbed to death by the 
hunchback Richard and ‘‘false, fleet- 
ing perjured Clarence” in ‘“‘the field 
near Tewksbury,” the Chancellor re- 
moves the scruples of the Prince over the 
difficulties of knowing the law by say- 
ing: “It will not be convenient, by se- 
vere study, or at the expense of the 
best of your time, to pry into nice points 
of law; such matters may be left to your 
Judges and Counsel . . . You will 
better pronotince judgment in your 
Courts by others than in person; it 
being not customary for the Kings of 
England to sit in Court or pronounce 
judgment themselves; and yet they are 
called the King’s Judgments, though 
pronounced and given by others.” 
These words of one so high in author- 
ity, and himself a judge, are indica- 
tive of a decided change from the days 
of John and the Edwards, and furnish 
a fair basis for concluding that the 
judges had then acquired a firm foothold 
upon ground peculiarly their own. As 
Mr. Foss remarks in his survey of the 
reign of Henry VII, which marked the 
end of civil strife between the Houses of 
Lancaster and York, “The arena in 
which the judges acted seems to have 
been looked upon as neutral ground, 
and their opinions to have been viewed 
as the awards of indifferent arbitra- 
tors.”’ This implies a distinct gain in 
public confidence and an approach to 
solidarity in the law. More and more 
had the profession of the law become 
a specialty. The students in the Inns 
of Court and Chancery, those nurs- 
ing places of lawyers, exceeded in 
number any of the foreign Universi- 
ties. The decisions of the Courts were 
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regularly reported in the Year Books, 
then quite an extended series, abridged 
and made accessible by the labors of 
Statham and Sir Anthony Fitzherbert. 
Special treatises appeared: Staunford’s 
“Pleas of the Crown,” St. Germain’s 
“Doctor and Student,”’ Perkins’ ‘‘Profit- 
able Booke’’ and “Ye Olde Tenures.” 
The cunning and newly invented art of 
printing multiplied copies of Glanville, 
Bracton and the Mirror, theretofore 
existing only in manuscript. The “ Na- 
tura Brevium”’ and “‘Booke of Presidents” 
gave form and consistency to practice 
as superintended by grave and learned 
judges. But the ornament of the 
age was Littleton, whose name is still 
sacred in Westminster Hall, and whose 
treatise on ‘“Ye New Tenures” is praised 
by Coke as ‘‘the most perfect and 
absolute work that ever was written in 
any human science.’”” The Chancel- 
lors were men of character and human- 
ity, who scrupulously held themselves 
aloof from intrigue and faction. Bishop 
Warham, though holding an office with 
convenient opportunities for profit, 
died poor, and Waynflete devoted 
his means to the foundation of scholar- 
ships at Oxford. The spotless charac- 
ter of Sir Thomas More cast a mild and 
benignant ray upon the stained and 
stormy acts of Henry VIII, and the 
back-sliding of Empson and Dudley, 
“who turned law into rapine,”’ dimmed 
but could not obscure the rapidly spread- 
ing beams of the new dispensation. 
The reign of Elizabeth furnished 
still brighter examples, intensified by 
the willingness of the throne to be bound 
by the law. The haughty Queen had 
demanded of her subjects, at the in- 
stance of Lords of her Council, certain 
charges to aid her wars in Ireland, and 
hearing that one of her judges, Walmesly, 
had refused to pay, and by his ex- 
ample made collection difficult, sum- 








moned the judge, who answered that 
it was contrary to law, there being an 
express statute against it, which he 
being a judge was bound by his oath 
to signify to her Majesty, whereupon 
she commanded that further “gathering”’ 
be stopped, and that moneys already 
paid be restored. In Cavendish’s case 
(Anderson’s Reports, 152), the Queen 
had granted a newly created office to a 
favourite, but the judges refused to admit 
him on the ground that the rights of 
other incumbents were affected. The 
Queen sent four peremptory orders to 
the judges, which they disregarded. 
Finally, on being summoned for con- 
tumacy, they answered that if they 
should do that which was demanded 
without due process of law, and, upon 
her command only, oust the others of 
possession, while retaining the right, 
would be a violation of their oaths: 
that their refusal was not contumacious, 
but was intended only to put the 
claimant to his action. The Queen was 
satisfied, and the usual course by quo 
warranto was followed. 

Then a legal luminary arose whose 
inextinguishable fires warm us to this 
day. In the vast spaces which stretch 
over a thousand years he looms the 
largest and burns with a radiance all 
his own. His works are not only a res- 
ervoir of principles, many of which are 
alive and fundamental at this hour, but 
also an interpretation of an archaic past. 
In this respect he cannot be overvalued, 
for he dealt with records and rolls and 
manuscripts which had not then been 
printed, and many of which have per- 
ished. In spite of weaknesses which 
make us wince, an irritable temper and 
ferocious violence as a prosecutor, the 
transcendent professional genius of Ed- 
ward Coke make his name the greatest 
in the law. In his gigantic labors as 
author, commentator, reporter, and 
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judge, the Common Law became flesh. 
All of his contemporaries, Plowden, Ba- 
con, Ellesmere, Croke, Grimstone, Yel- 
verton and Jenkins, great though their 
reputations be and memorable their 
published works, pale before him. The 
depth of his researches, his tireless 
industry, the prodigious output of his 
mind even after he had become an 
octogenarian, his prudence, his gravity, 
his learning, the spirit of his devotion 
to the law, his belief in its supremacy, 
his reverence for authority, his grasp 
upon principles, his varied and inex- 
haustible knowledge of details, his 
thrilling enthusiasm for justice, his love 
of liberty, his scorn of bribes, his stub- 
born integrity and his dauntless cour- 
age make him the glory of the profes- 
sion. Noone but he could have written 
those words of farewell salutation to 
our jurisprudent: “I wish unto him the 
gladsome light of jurisprudence, the 
loveliness of temperance, the stabilitie 
of fortitude and the soliditie of justice.” 

In him we find the doughtiest cham- 
pion of the independence of the bench. 
In his refusal to join his brother judges 
in an opinion that the King’s proclama- 
tions should have the same force of law 
as an act of Parliament, in his refusal 
to sit as a member of the Court of High 
Commission because he believed it to 
be in derogation of the Common Law, 
in his refusal to amend his reports and 
writings to suit the pleasure of the King, 
in his decision in Godfrey's case that the 
Common Law Courts could not impri- 
son, fine and amerce without due pro- 
cess of law, in his decision in Bonham’s 
case that the Common law shall control 
acts of Parliament, and adjudge them 
void when against right and reason; in 
his decision in Bagge’s case that the 
Court of King’s Bench had power to 
correct errors in judicial proceedings 
as well as errors extra-judicial which 





The Green Bag 


tended to the breach of the peace and 
oppression of subjects, he angered 
James I and stirred into active personal 
hostility to himself his life-long enemies, 
Francis Bacon the Attorney-General, 
Ellesmere the Chancellor, and the 
royal favourite Villiers, the notorious 
Duke of Buckingham. He refused to 
be interrogated in private as to his pri- 
vate views upon Peacham'’s case in ad- 
vance of hearing —a practice which he 
denounced as ‘“‘an auricular taking of 
opinions’ — declaring: ‘‘ How can 
judges be indifferent, who have delivered 
their opinions beforehand without hear- 
ing of the party, when a small addition 
or. subtraction may alter the case, and 
how does it stand with their oath?” In 
the great Case of Commendams, when 
the twelve judges were summoned be- 
fore the Council, and reprimanded by 
the King for daring to proceed without 
first consulting him, all fell upon their 
knees and acknowledged error except 
Coke alone, who when angrily interro- 
gated by James what he intended to do 
replied, ‘“‘that which should be fit for a 
judge to do.”” The climax was reached 
when the wrathful King in the Case of 
Prohibitions came into Court and in- 
sisted upon his right to sit and pronounce 
a judgment; Coke declared that his Maj- 
esty had not the power to adjudge any 
case either criminal or civil, but that 
it must be determined by a judge. The 
pedantic King replied that “‘the law was 
founded on reason, and he and others 
had reason as well as the judges.’’ Coke 
answered: ‘True it was that God had 
endowed his Majesty with excellent 
science and great endowments of nature, 
but his Majesty was not learned in the 
laws of the realm of England.’’ These 
accumulated instances of obduracy and 
fearlesssness accomplished his downfall. 
His enemies triumphed and he was 
stripped of his robe, in modern phrase 
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“recalled,’”’ by an infuriated sovereign 
who had the power to strangle. Coke 
never truckled to power, he was never 
obsequious to the King, nor did he seek 
the applause of the populace, for 
“a popular judge is a deformed thing, 
and plaudits are fitter for players than 
for magistrates,’’ nor did he ‘‘meet a 
cause half way, nor give occasion to the 
party to say his counsel or proofs were 
not heard, for it is no grace to a judge 
first to find that which he might have 
heard in due time from the bar’ — 
words which might almost tempt us to 
forget the melancholy frailties of char- 
acter and lapses from judicial virtue of 
Lord Bacon, who is their author. 

Besides the insecurity of tenure of 
office in those days, the uncertainty of 
emolument continued. In Coke’s day 
the fixed salaries of the Lord Chief Jus- 
tice were £256 6s. 8d. per annum and 
a small allowance for diets upon circuit; 
of the Chief Justice of the Common 
Pleas, £194 19s. 9d.; of puisne judges, 
£188 6s. 8d., with the right to take 
fees, amounting in some instances to 
£4,000 or to even £7,000 per annum. 
It was this dangerous right which led 
to the fall of the avaricious Bacon, who 
went further and sold his judgments. 

The Third Act in the drama wit- 
nessed a mighty struggle between the 
powers of Darkness and those of Light 
which have been portrayed. 

Let me rapidly paint in the skies 
which give atmosphere to a picture of 
the struggle. The discovery of America, 
following close upon the invention of 
printing, had fired the imaginations of 
philosophic visionaries. Sir Thomas 
More wrote his ‘‘Utopia,” largely shaped 
by the idealisms of Plutarch and Plato. 
Lord Bacon wrote the ‘New Atlantis,” 
and Campanella, an Italian, composed, 
in prison, his “City of the Sun.”’ Later 
James Harrington published his ‘‘Oce- 
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ana.’’ These, however, were ‘“‘Jike the 
stars, which gave little light because 
they were so high.”” The real discussion 
began with Richard Hooker, who in his 
“Laws of Ecclesiastical Polity’’ stated 
views as to a social compact which were 
logically applicable to affairs of State. 
James I, who united personal pedantry 
to official egotism, purposely advocated, 
as a counter-blast, the doctrine of the 
Divine Right of Kings. He announced 
the theory of an absolute royalty in his 
work on “The True Law of Free Mon- 
archy,” that “although a good King will 
form his actions according to law, yet 
he is not bound thereto, but of his own 
will and for example giving to his sub- 
jects.” In Tudor times, an ‘absolute 
King” or an ‘absolute monarchy” 
had meant a sovereignty independent 
of all foreign or Papal influences, but 
James used the words as meaning the 
monarch’s “freedom from all control 
by law, irresponsibility to anything but 
his own royal will.”” In a speech in the 
Star Chamber he declared: “‘As it is 
atheism and blasphemy to dispute what 
God can do, so it is presumption and a 
high contempt in a subject to dispute 
what a King can do, or to say that a 
King cannot do this or that.’” A debate 
to the death was started. Hobbes in 
his ““Leviathan,”’ adopting the views of 
Hooker as to a social compact, declared 
that as the compact recognized the King 
as a constituent part, it was irrevocable, 
and that as in the Church there must be 


a head, so in the State there must be 


one directing will, and that the King’s, 
and that it was for the King to say what 
doctrines are fit to be taught the subject. 
Sir Robert Filmer, in his “Patriarcha,”’ 
went far beyond this, and held that 
Hobbes had conceded too much in stat- 
ing a compact between equals; there 
never was a time when men were equal. ° 
When Adam had children born, he was 
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master over them. Authority was 
founded by God in fatherhood. Out of 
fatherhood came royalty. The patri- 
arch was King. 

The opposition was hot. Coke, Pym, 
Sir John Eliot and Hampden denounced 
such doctrines in Parliament; Oliver 
Cromwell fought them at Naseby and 
Marston Moor; John Milton wrote his 
“Essay upon the Liberty of Unlicensed 
Printing,” and later came Algernon Syd- 
ney’s “Discourses upon Government” 
and John Locke’s reply to Filmer in his 
“Civil Government.” 

The battle reached the Courts in the 
case growing out of John Hampden’s 
immortal resistance to the collection of 
ship-money. Charles I had _ inherited 
from his father James I the loftiest 
notions of prerogative. Rendered des- 
perate by need of money and supplies 
which Parliament had withheld, he con- 
sulted his Attorney-General, Noy, who, 
relying on some ancient precedents of 
the imposition of ship-money in times 
of danger, upon inland towns, advised 
the imposition of a tax without the con- 
sent of Parliament. He was supported 
by Finch, the Chief Justice of the Com- 
mon Pleas. To overcome the opposi- 
tion, the King exacted an opinion in 
advance of all the judges according to the 
pernicious custom which Coke had called 
“an auricular hearing.’’ They gave it 
as their unanimous opinion that in time 
of public danger the King might charge 
his subjects by writ, and that he was the 
sole judge both of the danger, and when 
and how it was to be avoided. The 
Lord Chancellor, Coventry, made public 
this premature declaration of the judges 
in the hope that it would allay opposi- 
tion. A vainhope. John Hampden re- 
fused to pay. The cause came on to be 
heard, because of its magnitude, before all 
the twelve judges of England sitting in 
the Court of Exchequer-Chamber. It was 


argued by Oliver St. John and Holburne 
in behalf of Hampden, and by the Sol- 
icitor-General, Littleton, and the At- 
torney-General, Banks, for the Crown. 
It is not too much to say that never was 
a cause better or more learnedly argued, 
nor was one ever more exhaustively con- 
sidered by a court. Arguments and 
decision extended over six months. Each 
judge wrote a separate opinion based 
on history, prerogative and precedents. 
The court divided seven to five. An 
examination of the record, which fills 
the greater part of a folio volume of the 
State Trials, refutes the common notion 
that the Bench was servile. The reason- 
ing is technical, it is true, but it is spir- 
ited and at times eloquent. Evidently 
the judges were greatly _ stirred. 
Finch, Chief Justice of the Common 
Pleas, Jones, Berkeley, Vernon, Crawley, 
Trevor and Weston gave judgment for 
the Crown. Bramston, Chief Justice 
of the King’s Bench, and Davenport, 
Chief Baron of the Exchequer, pro- 
nounced for Hampden, but on techni- 
cal grounds, adhering to the majority 
on the principal question. Denham, 
also of the King’s Bench, though ill, 
gave a written opinion in Hampden’s 
favor. But Justices Croke and Hut- 
ton, men of considerable reputation and 
experience, intrepidly cast aside their 
previous expressions, and denied, with- 
out the slightest qualification, the 
alleged prerogative of the Crown. 
What followed is curious, and illus- 
trates fully the dangers to a judge in 
having no stable or independent tenure 
of office, placing him at the mercy of 
faction. Bramston was punished by 
both parties; he was removed from 
office by the King, and later, notwith- 
standing his decision in favor of Hamp- 
den, was impeached by the Long Parlia- 
ment for having given his opinion in ad- 
vance to the Crown. Davenport met 
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the same double fate. Denham es- 
caped only by dying, and Croke only 
because of greatly advanced age. Hut- 
ton was indicted by the Crown for trea- 
son, was fined £5,000, imprisoned and 
required to make submission in all the 
courts at Westminster. The majority 
judges suffered in their turn. Finch 
was impeached by the Long Parliament, 
from which the King could not save him. 
Before trial he fled to Holland. Jones 
and Vernon escaped, like Denham, by 
death. Berkeley was arrested on a 
charge of treason, by the order of the 
Commons, being taken in open court 
while sitting on the bench, ‘‘to the great 
terror of the rest of his brethren and all 
of the profession,” as Whitelocke tells 
us. He was sentenced by the Lords to 
pay a fine of £20,000 and to be for- 
ever disabled from holding office. Craw- 
ley, Trevor and Weston, though not 
brought to trial, were by ordinance of 
the Commons disabled from _ being 
judges ‘“‘as though they were dead.” 
Then followed the trial of the King. 
The Commons, after “‘purging’’ the 
House by forcible means and without 
the action of the Lords, erected a High 
Court of Justice, appointing one hun- 
dred and thirty commissioners, of whom 
any twenty were empowered to act. 
Bradshaw, Thorpe, and Nicholas were 
the only members who were lawyers, 
and they were sergeants and not judges. 
The King denied the jurisdiction, as 
advised by Sir Matthew Hale. He was 
told by Bradshaw, the President, that 
he could not demur to the jurisdiction 


-of the Court, and that if he did, the de- 


murrer was overruled, and that he must 
answer. This he refused to do, as there 


was no precedent for requiring such an 
act from the King. Persisting in his 
refusal, he was admonished that he had 
three times 
Court, and put an affront upon it. 


publicly disowned the 
He 
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was then remanded, and various wit- 
nesses against him were privately 
examined during his absence in the 
Painted Chamber. The King remained 
firm in his denial of the authority of his 
judges, who privately met and argued 
on a sentence and ordered it to be 
engrossed. They then met in Westmin- 
ster Hall with ceremonies in the presence 
of the illustrious prisoner. Bradshaw 
then asked if he had any defense. 
This brought the discussion back to its 
original ground. The King’s protests 
against jurisdiction were again stated 
in manly and dignified words, but to no 
purpose. Sentence was pronounced, 
and the King perished on the scaffold. 

The trial of Charles, if mockingly it can 
be called one, illustrated the melancholy 
truth that the People, or those who 
claimed to represent them, could be as 
arbitrary, cruel, and lawless as the most 
absolute King. Little wonder is it that 
there was a violent reaction. After the 
restoration of the monarchy under 
Charles II the first object he pursued was 
the judicial punishment of those whom he 
deemed to be the murderers of his father. 
Many of those concerned had fled or were 
in their graves. The accessible survivors 
were taken and held. The spirit of the 
proceedings can be best judged by quot- 
ing in full the title page of the original 
report: ‘“‘An Exact and most Impartial 
Accompt of the Indictment, Arraign- 
ment, Trial and Judgment (according 
to Law) of Twenty-nine Regicides, the 
Murtherers of his Late Sacred Majesty 
of Most Glorious Memory; Begun at 
Hicks-Hall on Tuesday the 9th of Oc- 
tober 1660, and continued (at the Ses- 
sions-House in the Old-Bayley) untill 
Friday the Nineteenth of the same 
month. Together with a summary of 
the Dark, and Horrid Decrees of those 
Caballists, Preparatory. to that Hellish 
Fact, Exposed to view for the Reader’s 
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Satisfaction, and Information of Pos- 
terity.”” In spite of the evidently stud- 
ied efforts on the part of the law officers 
of the Crown to have the proceedings 
take the regular course of a trial in the 
Oyer and Terminer, the proceedings were 
stained by the over-zeal of the judges to 
serve the Crown by securing a convic- 
tion upon the charge of compassing the 
death of the King. The prisoners sev- 
ered in their defense and were separat- 
ely tried without the aid of counsel, as 
was the rule in those days in cases of 
felony, unless the personal ingenuity of 
the prisoner could raise a law point 
which the judges deemed disputable. 
Thomas Harrison, whose case is typ- 
ical of all the rest, admitted that he had 
been a member of the High Court, 
that he had signed the warrant for sum- 
moning the Court, and had also signed 
the death warrant of the King. He 
raised two points in his defense, first 
that what had been done was done un- 
der the authority of the Commons in 
Parliament, and that what any one did 
in obedience to that authority could not 
be questioned; otherwise, he urged, “‘we 
are in a most miserable condition, bound 
to obey them that are in authority, 
and yet to be punished if we obey.” 
The Court, through the Lord Chief Ba- 
ron, did not consider the points arguable, 
as the Commons had no authority to 
speak for Parliament, and a plea in con- 
firmation or adoption of such auth- 
ority was a double treason, and no coun- 
sel could be allowed to justify a treason. 
All efforts of Harrison to speak were 
checked. One judge besought the Lord 
Baron, Sir Orlando Bridgman, to direct 
the jury immediately, because the 
prisoner had forgotten his own bar- 
barousness in not listening to the King; 
another thought the point so detestable 
that it savored of Bedlam; a third, that 
the man had the plague all over him; a 


fourth that he had a darkened conscience, 
and a fifth that his speech was meant to 
infect the people. The Chief Baron said 
“it cannot be suffered to hear such stuff.” 
The prisoner was convicted and sen- 
tenced ‘‘to be drawn on a hurdle to the 
place of execution, to be hanged by the 
neck, and being alive, to be cut down”’ 
and mutilated, his entrails to be taken 
out of his body, and ‘“‘you living, the 
same to be burnt before your eyes, and 
your head to be cut off, your body to be 
divided into four quarters,’ to be dis- 
posed of at the pleasure of the King. 
Other prisoners met the same fate; their 
heads were set up on poles at the end 
of Westminster Hall, the quarters of 
their bodies were exposed on the city 
gates, and then, “by his majesty’s great 
favor,’’ delivered to their friends. 

Then came the days of Scroggs, Wright 
and Jeffreys, the most odious, profligate, 
obsequious, cruel, and bloody-handed 
tools of the Crown, eager and active to 
earn royal approbation by the wholesale 
extinction of royal enemies; the days of 
the Triumphs of God’s Revenge, of 
Hidden Works of Darkness, of Whiggish 
Plots, of Roman Wonders, of the Growth 
of Knavery and Popery, of Horrid Popish 
Plots, and the Bloody Assizes; the days 
of the Trials of the Seven Bishops, of 
Prynne and Bastwicke, of Algernon 
Sydney, of William Russell, of Elizabeth 
Gaunt, Alice Lisle and William Penn. 
Prisoners were insulted; judges raved 
from the bench against men contending 
single-handed for their lives, by telling 
them that they were “‘pestilent fellows,” 


that they ought to have their ‘‘tongues - 


cut out,” that their ‘“‘mouths should be 
stopped by dirty cloths,” and that they 
should be “thrust into dirty holes.” 
Witnesses were ‘‘cluttered out of their 
senses,’ juries were bullied and brow- 
beaten and imprisoned for days and 
nights without food, drink, light, heat, or 
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tobacco, to force a verdict; court rooms 
were furnished with lighted furnaces to 
heat branding irons, with knives to ampu- 
tate ears or slit noses, and the headsman’s 
axe was conspicuously displayed upon a 
cushion to remind State prisoners of 
their almost inevitable fate. All this 
was done, not for bribes or in the hope 
of lucre, but from servility to the throne 
run mad. As the Crown had the power 
to determine the official life of a judge, 
the judge became an abject and insane 
bidder for favours. The climax of 
judicial subserviency to the appointing 
power had been reached. 

Against this despicable and darkly 
ensanguined background shone the 
white soul of Sir Matthew Hale—the 
most thoroughly revered name in the 
judicial annals of England. Second only 
to Coke in his legal learning and legal 
authorship, he surpassed him in the 
breadth of his general historical, scien- 
tific, and philosophical knowledge, and 
rose far above him in moral elevation 
of character. Notwithstanding he had 
been Counsel for the Earl of Strafford, 
Archbishop Laud and Charles I, and 
steadily advised the King to contest the 
jurisdiction of the Court of High Com- 
mission, Cromwell regarded his fearless 
discharge of duty so highly as to make 
him a judge, and notwithstanding his 
service under the Commonwealth, al- 
though he would never sit in State crim- 
inal trials under the Protector because 
of his doubts as to his title to the govern- 
ment, he was made Chief Baron of the 
Exchequer, and later Lord Chief Jus- 
tice under Charles II. This service 
under successive and hostile adminis- 
trations would have ruined the reputa- 
tion of any other man. With Hale, 
such was the purity of his character and 
his extraordinary fitness as a judge, that 
he was free from blemish, if we except the 
trials of the witches, where Superstition 
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cast its spell upon his vigorous mind. 
It was no small security to the Justice 
of the Nation to have a man of his in- 
tegrity, abilities, and personal indepen- 
dence upon the bench in times so 
troubled. We can recall no instance of 
more knowledge or greater virtues meet- 
ing in one man. 

The curtain rises upon the Fourth 
and closing Act, the first scene being in 
England, the second in the United 
States of America. 

It savors of paradox, but neverthe- 
less is true, that it was fortunate for 
England and particularly for administra- 
tive justice, that James II, who immedi- 
ately succeeded Charles II, was a man 
of bigoted and tyrannical disposition, 
for in less than four years his con- 
duct provoked such general discontent 
as to bring on a bloodless revolution, 
resulting in his abdication, and the 
placing of the crown upon the brows 
of William and Mary. The provoca- 
tion consisted of James’ total disregard 
of the laws and Constitution of the 
realm, his assumption of a power to dis- 
pense with statutes, his attempt to in- 
troduce martial law in a time of peace 
without the authority of Parliament, his 
religious bigotry, and his summary dis- 
missal of judges who opposed his will 
in the slightest degree. In his short 
reign he removed twelve judges; five of 
them for not assenting to the dispens- 
ing power, three for opposition to the 
effort to exercise martial law, two for 
bold expressions in the case of the Seven 
Bishops, and two because he disliked 
them personally. When Archbishop 
Sancroft complained that Justice Heath 
had denounced the bishop’s petition as 
“‘a factious libel,’’ the judge replied: 
“You need not trouble yourself with 
what I said on the bench: I have in- 
structions for what I said, and I had 
lost my place if I had not said it.” 
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One of the glories of the English Re- 
volution was that it formed a new era 
in judicial history. Great and immedi- 
ate was the change in the administra- 
tion of justice. The purlieus of the law 
were cleansed and the invigorating 
spirit of judicial independence swept like 
a mountain breeze through Westmins- 
ter Hall. The truly great and lofty- 
minded John Somers became Lord Chan- 
cellor, and the still greater John Holt 
became Lord Chief Justice of the King’s 
Bench. The days of servile or courtly 
obsequiousness, which led to coarse and 
savage brutality, and the days of inad- 
equate and uncertain compensation, 
eked out by extortionate fees and bribes 
were gone forever. The magical re- 
sult was wrought by the Act of Settle- 
ment, followed by the memorable Act 
of Parliament 12 and 13 William III, 
c.2,s.5, which declared that thereafter 
the judges should no longer hold their 
offices during the pleasure of the Crown, 
but so long as they behaved themselves 
well in office. The odious and poison- 
ous words Durante bene placito were 
stricken from judicial commissions, and 
the words Quam diu se bene gesserint 
were substituted. At the same time 
it was declared that their salaries should 
be ascertained and established, and that 
they could only be removed upon the 
address of both Houses of Parliament. 
These salutary provisions were made 
more effectual in the reign of George 
III by enacting that the demise of the 
King should not terminate a judicial 
tenure, that no judge should be compel- 
lable to deliver his opinion beforehand 
in relation to any question which may 
come judicially before him, and finally 
that no judge is in any way punish- 
able for a mere error of judgment, from 
which sprang the well-established prin- 
ciple that judicial discretion cannot be 
coerced by mandamus. From that day 


forth, if we were to follow judicial his- 
tory to the last page of the last report- 
er, we should find the Courts with rare 
exceptions, which but illustrate the in- 
firmities of human nature, ‘presenting 
the image of the sanctity of a temple, 
where truth and justice seem to be en- 
throned and to be personified in their 
decrees.”” As Chancellor Kent, who 
well understood the subject, once wrote: 
“Every person well acquainted with the 
contents of the English reports, must 
have been struck with the unbending 
integrity and lofty morals with which 
the Courts were inspired. I do not 
know where we could resort, among all 
the volumes of human composition, to 
find more constant, more tranquil, and 
more sublime manifestations of the in- 
trepidity of conscious rectitude.”’ The 
names of Hardwicke, Eldon, Grant and 
Jessel, in chancery, and of Mansfield, 
Buller, Denman, Bramwell and Black- 
burn at law, sufficiently establish the 
assertion that this encomium is not over- 
wrought. 

The scene shifts to America. The 
first English colony was planted at 
Jamestown just as James I announced 
his doctrine of the Divine Right of 
Kings. Then followed the Pilgrim set- 
tlement at Plymouth Rock, and later 
the Holy Experiment of William Penn. 
At these springs of living water the thir- 
teen colonies slaked their thirst for 
liberty and worked out in the wilderness 
the problems of self-government. 

When the Fathers of the Republic 
met to frame a Constitution intended 
to endure, they faced a problem as new 
as it was momentous, whether it was 
possible to frame a plan contemplating 
the contemporaneous supremacy in each 
of thirteen independent Commonwealths 
of two governments, distinct and sep- 
arate in their action, yet commanding 
with equal authority the obedience of 
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the same people, so that each in its al- 
lotted sphere should perform its func- 
tions without impediment or collision, 
a problem, as Bryce states it, of “‘im- 
mense complexity which startles and 
at first bewilders a student of Ameri- 
can institutions.’”” Admonished by 
what they had learned from their col- 
onial dependency on the Crown, arising 
from the uncertain and at times irritat- 
ing action of the Judicial Committee 
of the Privy Council, and particularly 
by the utter failure of the Thirteen 
Articles of Confederation, lacking as 
they were in grants of regulating power, 
in the absence of a common superintend- 
ing judicial authority, and impressed 
by the emphasis laid by Montesquieu 
upon the danger to liberty of com- 
mingling diverse and conflicting func- 
tions, they divided the stupendous 
powers of government among three 
departments — executive, legislative and 
judicial — making them equal and co- 
ordinate. In building the Judiciary 
Department, they were as wise in what 
they avoided, as in what they did. In 
spite of strenuous and _ twice-repeated 
efforts of men as eminent as Wilson, 
Madison, and Charles Pinckney, the 
Convention refused to sanction the elec- 
tion of the judges by the legislative 
branch, rejected their association with 
the Executive in a revisionary negative 
upon the acts of the legislature, and re- 
jected their subjection to the right of both 
the other departments to require opinions 
upon important questions. In adopting 
the tenure of good behavior, with a com- 
pensation not to be diminished during 
continuance in office, they profited by 
what they learned of the mother coun- 
try in her long struggle for an indepen- 
dent bench, but they gave a final 
and energizing stroke to their labors by 
making the judicial department supreme 
within its own province. The erection 


of a Supreme Court as the controlling 
and regulating power was the greatest 
conception of the Constitution, and 
constitutes the crowning marvel of the 
wonders wrought by American states- 
manship. 

After eleven years of inconclusive 
efforts and with four changes in the 
Chief Justiceship, there arose, under 
the Providence of God, a man of the 
mental stature of Copernicus to map 
our juristic heavens and chart the 
courses of the federal and state Govern- 
ments. As Emerson said of Plato, “‘his 
zeal for justice was like the momentum 
of a falling planet, his discretion, like 
the return of its due and perfect curve, 
so excellent was his love of order and 
his skill in definition.’”’ Fortunate in 
his opportunities, successful in achieve- 
ment, he created a system of juris- 
prudence which ranks with the Poli- 
tics and Ethics of Aristotle and the 
Principia of Newton, among the extra- 
ordinary intellectual productions of all 
time. With a mind mathematical and 
analytical, learned without pedantry, 
exerting great strength, but always 
calm in action, advancing with self- 
reliant stride instead of leaning upon the 
alpenstock of authority, he worked out 
results with far-seeing judgment and 
moved among the perilous peaks with 
steady circumspection. In close com- 
munion with the Constitution from the 
hour of its birth, he interpreted its pro- 
visions for a period of thirty-four years 
upon the simple but resolute theory that 
they were not to be dwarfed by jealous 
fears, and not to be exploited in a spirit 
of ambitious usurpation. He never 
sought to enlarge the judicial power be- 
yond its proper bounds, nor did he fear 
to carry it to the utmost limit that duty 
required. Close and logical in proces- 
ses of thought, clear as light itself in his 
demonstrations, he conquered by pure 
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reason the convictions and prejudices 
of his countrymen, and won by his un- 
sullied character their absolute trust 
in the integrity of his tribunal. It is 
one of the felicities of the past that God 
gave John Marshall to America; it is 
the chief safeguard of the future that 
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his immortal spirit stands above us as 
the sleepless sentinel of ourrights. ‘The 
fame of the Chief Justice has justi- 
fied the wisdom of the Constitution 
and reconciled the jealousy of Free- 
dom to the Independence of the Ju- 
diciary.”’ 
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The Air and the Earth Beneath 


By DENys P. MYERS 
MEMBER COMITE JURIDIQUE INTERNATIONAL DE L’AVIATION 


TATE jurisdiction over aérial craft 

has been defined and a distinction 
has been drawn between the vehicle 
when owned by an individual and when 
devoted to the public service. These 
questions have been viewed from the 
standpoint of the aviator or aéronaut; 
but what of the man beneath? Owners 


1See in this connection, for other articles by Mr. 
Myers on aérial law, 24 Green Bag 229, 430, and 26 
Green Bag 57. —[Ed. 


of property in their individual capacity, 
corporate municipalities and _ federal 
States as opposed to legally sovereign 
States, or nations, will have many in- 
terests in flying men. In short, what 
changes will the conquest of the air 
effect on municipal, as compared with 
international law? 

Aviators and aéronauts traveling over 
their own federal states or their own 
national territory will wish to go high or 
low, as fancy demands. They select 
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a level just high enough to avoid con- 
flicting eddies from chimneys, trees and 
such things, about 2,000 feet, for ordin- 
ary travel. They are then easily within 
the range of a property owner’s gun. 
Has the latter any excuse for practising 
the pure cussedness of his temperament 
upon the flier? It seems both safe and 
proper to answer, No. 

There is little doubt but that the law 
will set up only the restrictions necessary 
to preserve necessary ground rights and 
work the ends of justice, as well as 
placing the terrestrial inhabitants in the 
way of adequately protecting them- 
selves. From this basis of theory, then, 
look at the individual’s rights in the air 
and the landsman’s rights as against 
the aéronaut. 

It is evident that flying man has no 
absolute right to pass over the property 
of another, any more than he has to 
hold a weight above the head of another. 
A potential element of trespass and in- 
jury exists in either case. At any time, 
the aéronaut may have to discharge 
ballast, fly low or even land. The noise 
of his engine may disturb the inhabi- 
tants beneath. Other inconveniences 
are conceivable. Therefore, it seems 
necessary that aéronauts and aviators 
shall operate only under license or fran- 
chise, emanating from the federal state 
or national Government, or both. Such 
a document, by reason of the terms 
under which it is issued, will clear up 
many ticklish questions. It can define 
the rights of the aérial traveler, thus 
protecting him from adverse claims of 
private right; and it can formulate the 
extent of the landowner’s interest, thus 
indicating to how great an extent the 
public authority expropriates his tangent 
atmosphere in the interests of the public. 

The question of license or franchise 
to aviators and aéronauts should be the 
first piece of legislation on aerial matters 


considered, and the law should be very 
carefully framed. None‘of the present 
regulations or projects on the subject 
seem entirely satisfactory. 

Some progress has already been made 
in projecting aérial transportation com- 
panies, and a German firm intended to 
give a regular service out of Munich in 
the summer of 1910. Regular trips, 
for instance, were planned to Oberam- 
mergau. Presumably a route through 


the airspace quite as definite as the 


lanes of ocean commerce will be followed 
by such commercial organizations. A 
number of landholders will in that case 
witness the snatching away from them 
of a portion of their freehold for which 
they have themselves no use but the 
periodical tenanting of which by an 
airship or aircraft would probably affect 
their peace and place their property in 
potential jeopardy. 

The periodicity of such air travel 
injects another element into the prob- 
lem. It is certainly reasonable to con- 
clude that the landowner should have 
some say as to the terms under which 
his airspace is regularly employed for 
traffic of a commercial nature. If, how- 
ever, the craft maintains a height suf- 
ficient to avoid becoming a nuisance 
and works no actual damage, its passage 
will be protected, in Germany, by Art. 
905 of the Imperial Code of 1900, 
specially intended to affect aéronautics, 
which says: 


The right of the ower of a piece of land 
extends to the space above the surface and to 
the substance of the earth beneath the surface. 
The owner may not however, forbid inter- 
ference which takes place at such a height or 
depth that he has no interest in its prevention. 


The new Swiss Code, section 667, repeats 
this same provision, and France is, | 
understand, intending to enact the same 
principle. Other states will doubtless 
follow suit. 
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This is only half of the question, how- 
ever, for a corporation periodically 
breaking the close of a freehold even so 
tenuously as by traversing the airspace 
above it, thereby sets up a prescriptive 
right to the use of the atmosphere. 
Municipal law must therefore tackle this 
problem, and fix the relations that will 
maintain between property owner and 
aéronaut or aviator. The subject is one 
for statutory regulation and as the 
passage of a railroad through an estate 
is the nearest analogy, the question 
will doubtless be settled along the lines 
followed for that form of transportation. 

Landing involves other difficulties. 
In 1904 a balloon named Le Touriste 
descended in a little street near the 
Bastile in Paris and an explosion ensued, 
killing one man and injuring several 
others. The courts held the pilot re- 
sponsible. In Belgium during 1909 an 
aéronaut saw that his balloon was 


becoming deflated. He alighted in the 
street of a little town just where a 
citizen was striking a match to light 


a cigarette at the moment. Other 
citizens, thinking to be _ serviceable, 
caught the drag-ropes and hauled the 
balloon down. The lighted match and 
the escaping gas produced an explosion 
which killed several. “The aéronaut 
was held responsible,’”’ says Paul Matter 
in La Revue Bleue, “‘on the ground that 
he had created a danger, but the ques- 
tion was very delicate, for others had 
meddled with him.” 

The case of Wing v. London General 
Omnibus Co. (Law Journal, v. 44, 460) 
is a straw which shows the probable 
trend of Anglo-American decisions when 
machines are forced to land in unex- 
pected places. The owner of a taxicab 
was using it with all due skill on a 
slippery road when it skidded and 
collided with a person on the sidewalk. 
This person brought suit. The jury 
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found that a motor vehicle was liable 
on such a road to become uncontrollable, 
and did in fact become so, and that the 
owner was negligent in sending it out 
for use there under such circumstances. 
Judgment was accordingly entered for 
the defendant, and a reversal was itself 
reversed and the original judgment 
supported by the court of appeal. 

Gravity’s insistent force puts the air 
into about the same category as a slip- 
pery road so far as uncertainty of keep- 
ing to the track is concerned. So long 
as the aircraft remains in the atmosphere, 
the common law remedy against its 
invasion is by a form of suit known as 
trespass on the case, which canbe brought 
wherever the defendant can be served 
with process, according to Baldwin’s 
opinion. 

The remedy at law when the aircraft 
descends to earth is different and based 
on the common law principle quare 
clausum fregit (because he broke the 
close). An aviator who lit upon a farm 
in Massachusetts could be sued under 
this principle only in that state, whether 
the proceedings were in the state or 
federal courts. His vehicle could not 
be seized on im rem process issuing from 
either court, under existing laws. A 
statute, however, enacted by the state, 
authorizing such a suit to recover dam- 
ages by seizure of the machine would 
justify the proceeding, so long as Con- 
gress had not acted on the matter. 

A federal statute would, of course, 
affect voyages only from one state into 
another, and could grant a remedy by 
attachment. 

In the absence of such legislation, 
the redress of the landowner would often 
prove illusory, especially in the case 
where the machine descends, comes into 
sudden contact with earth or buildings 

* and then as quickly rises. 
Such an incident and cognate occur- 
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rences might produce difficulties more 
complicated than heretofore encountered. 
As mentioned before, all flight is in 
defiance of gravity and therefore tempo- 
rary mishaps are bound to be more 
frequent than in the case of the autoist. 
This is reason enough for establishing 
a series of flags and means of identi- 
fication, but it also seems likely that the 
circumstance will bring up discussion 
as to whether there shall not be attached 
to the aéronaut’s license a form of in- 
demnitory bond, against which. minor 
claims, especially those not warranting 
a full-fledged suit, may be filed. 

A blanket policy of accident insurance 
covering all injuries occasioned by the 
use of craft and payable to the injured 
upon judicial determination of a claim 
would accomplish the same result. 

The other side of these questions also 
compels attention. Necessarily the 
majority of the considerations center 
around the air-craft pilot and consist 
of defining his duties, rights and privi- 
leges; but some changes will be brought 
about on the earth by reason of the 
navigation of the air. A few of these 
are hinted at in a proposal made by the 
Aero Club of France. By this proposal 
the French Minister of Public Works 
was asked to recommend legislation as 
follows: 

Owners of high buildings must illum- 
inate every 150 feet of their structures. 
Electric wires and cables more than 90 
feet above the ground must be provided 
with small white pennons at intervals 
of 360 feet by day and white lights at 
night. 

The same proposal asks that no 
aeroplane or dirigible shall circulate 
above enclosed property at less than 
1,500 feet nor remain stationary at less 
than that height; they shall not fly 
over towns except with the special 
permission of the authorities. 








Reasonable safety in flight conse- 
quently will bring forth many argu- 
ments as to why towns, cities and states 
will have to provide systems of lights 
for the benefit of the users of the air. 
The counterpart of marine lighthouses 
will be needed, distinguishable landing 
stages will be demanded and _ proper 
indication of dangerous vicinities — such 
as those wherein are situated numerous 
factories or where the district itself makes 
possible landing hazardous — will be 
asked. 

In fact, the problems that arise are 
only bounded by the limits of civilized 
relations. In time practically every 
case that has come to bar as regards 
land or marine transportation will be 
considered as of the air. But most of 
these will be easily solved on the founda- 
tions at present existing; while the above 
considerations, in some measure, involve 
new features peculiar to aérial traffic. 

Those who have given thought to 
aérial law ate invariably agreed that 
aviation sets up a servitude in respect to 
landings, that the aircraft must enjoy 
a right of coming to earth without 
hindrance, that its choice of landing 
place shall be kept very extensive, and 
that damages for damage actually done 
shall be the extent of the landowners’ 
claim against the aviator. Such are 
the conclusions reached by the jurists 
who have met to discuss aérial law, 
disagreement being only as to detail. 

At its meeting in Paris in June, 1911, 
the International Juridic Committee 
accepted the following articles on the 
subject as part of its Code: 


Art. 9. Aircraft may land upon unenclosed 
property. 

Art. 10. It is forbidden, save in case of neces- 
sity (force majeure), to land: 

a. On fortified works and in the vicinity of 


_these works, within a radius determined by the 


military authorities; 
b. Within the boundaries of cities or towns 
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(agglomérations), with the exception of places 
designated by the public authorities. » 

Art. 11. Every landing obligates reparation 
for damage done. 


Boston, Mass. 
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However, if there is a fault on the part of the 
victim, the author of the damage may, in pro- 
portion to this fault, be discharged in whole or in 
part from the reparation incumbent upon him. 
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By GEORGE C. JOHNSON 


. OW tell the court everything that 

took place between you and the 
accused soldier on last Monday night 
and the day following,’ directed the 


‘ judge-advocate before the military court. 


“Yes, sir. I know him as Sergeant 
Peppercorn, private orderly to the Gen- 
eral,’’ began the witness. Then brush- 
ing back his short black moustache he 
continued : 

“Monday night — about one o’clock 
Tuesday morning, rather, he came to 
my stand—I am in the automobile 
business and I run a stand at 21st and 
Church Streets in Galveston, and he 
came up to me with Private Nester of 
the 19th Infantry. 

“Private Nester introduced him to 
me as Sergeant Peppercorn — that was 
the first time I had ever seen him. 
After we had talked a few minutes the 
sergeant said, ‘Do you know where I 
can cash a check for a hundred?’ I 
didn’t have any money on me, but I 
told him I supposed any of the hotels 
that were open would cash it for him if 
he had any money in the bank. Then 
I asked him if he had tried the Tremont 
and told him that I often sent the boys 
over there. 

“He looked at me and then said they 
hadn’t tried that and they started over 
in that direction. In about twenty 
minutes they came back, rather disap- 
pointed, and the sergeant said they 
wouldn’t cash a check unless I endorsed 


it. Well, I told them I couldn’t do 
that. 

“Finally Nester —I know him very 
well, we belong to the same Lodge — 
and Private Nester spoke up and said 
he had only met the Sergeant on the 
previous Saturday night; that he was 
then in a private’s uniform, but that he 
was with a Sergeant and a Corporal 
from the 28th Infantry, and they had 
introduced him as General Funston’s 
Sergeant on the furlough with plenty 
of money in the bank; and that he 
thought he was a sergeant all right and 
that the check was good. 

“So, being that Nester recommended 
him I decided to let him have $25.00 
on a check. The sergeant then pulled 
out a big check book from his pocket 
and wrote out the check, and I took it 
over to Billy’s Restaurant to cash it; 
but the waiter didn’t have but his 
$20.00 in change and couldn’t let me 
have it. 

“I came back to them and told the 
Sergeant I was sorry I couldn’t get it 
for him, and then he spoke up and said 
‘Can’t you let me have some on it, 
anyway, and then give me a machine 
for the night and in the morning when 
the bank opens I will square up with you 
for all?’ 

“TI didn’t have any money myself, 
and all I could scrape up from the 
drivers was five dollars. He took that, 
gave me his check for $25.00 and then 























got in the machine and asked me to go 
with him down to Helen Berry’s place 
to have some lunch with them. 

“He was a free spender down there, 
and told everybody that he was the 
General’s private orderly, that he was 
on four months’ furlough, and had a 
lot of money on deposit in the First 
National Bank that he was going to 
draw from next day. 

“After we finished our meal there I 
began talking business with the land- 
lady, and I don’t know where they 
went. 

“IT wasn’t quite sure about him being 
a sergeant, so I had told the driver not 
to let him get away, and in the morn- 
ing about nine o’clock he brought them 
back to my stand. I asked him to 
square up, and so he says, ‘We'll all go 
down and have breakfast on me until 
the bank opens.’ 

“I didn’t say anything more to him 
then, and we all got in the machine and 
drove down to Ritter’s, and there he 
ordered a big steak for the four of us. 
I had my suspicions of him, and I kind 
of thought he was looking for a chance 
to slip away, and when he was waiting 
for the steak he went to the rear to 
wash up. I went with him, but he 
didn’t make any effort then, but later 
when we were eating the steak he began 
to laugh and tell what a good time he 
had already had on his furlough and 
what all he was going to do, when all of 
a sudden his knife slipped and his hands 
got all greasy. 

“He jumped up and says, ‘Keep an 
eye on my steak,’ and rushed for the 
washroom. Well, I didn’t think about 
him leaving that steak, so I didn’t go 
with him, but after he had been gone 
about five minutes I went to look for 
him, and he was gone. 

“T ran out in the alley and asked 
some men working there if they had 
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seen a tall soldier running away, and they 
said yes and pointed down the alley, 
Well, I got six of my chauffeurs and we 
hunted everywhere for him, and at ten 
o'clock I drove down to the First Na- 
tional Bank to see if the check was any 
good. 

“I walked into the bank and pre- 
sented the check at the window for 
payment, and some man at the side of 
me bursted out laughing. I looked to 
see who it was, and it was the cashier 
of the Galvez Hotel. I asked him what 
was the matter and he pointed at my 
check and said, ‘Where did you get it?’ 

“Then he told me he was there to 
cash the same kind of a check, and went 
on to tell how he had gotten it. He 
said that on Sunday night a tall soldier 
had come into the hotel and the night 
clerk had told him he could not stay 
there, as it was against the rules of the 
hotel to allow anybody in the lobbies, 
and that he had then felt hurt, and said 
that he was General Funston’s private 
orderly, Sergeant Peppercorn, that he 
was off on a furlough, had money in the 
First National Bank, and that off and 
on he spent considerable sums of money 
at the hotel, and he didn’t think it 
quite right to. turn him out into the 
rain and cold on a night like that. The 
clerk must have felt sorry for him, for 
he told him if he had money in the 
bank and was the General’s private 
orderly he would accept his check for 
one of their $5.00 rooms. That was the 
check he was trying to cash. 

“Then I laughed at him and asked 
him if the Sergeant had had a good 
sleep, and the cashier said he had told 
him as he turned in the key that it was 
the finest bed he had ever been in. 

“Finally we thought that maybe the 
Sergeant might have made a mistake 
in the name of the bank, so we went 
around to all the other banks, but 
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not one had ever seen the signature 
before. 

“Then I told the hotel man that I’d 
find him, and I sent six other drivers to 
look for him; and at eleven -o’clock 
when we had no trace of him I told one 
of the drivers that had a motorcycle 
that we would go to Texas City and 
get him. 

“As we came up the main street over 
here I saw the Sergeant walking along, 
and I called to him and told him the 
the check was no good. He looked at 
me surprised and said, ‘Hell! That 
check is good as wheat!’ So I said, 
‘Well, they wouldn’t cash it!’ ‘They 
wouldn’t! You go right up to my tent 
in the Cavalry and I'll be right up and 
give you the money after I get a drink 
at the Horseshoe.’ 

“How did you ever get over so 
quick?’ I asked; and he said he had 
jumped on one of the army quarter- 
master’s automobiles that was passing 
and rode over on it. 

“Well, I wasn’t going to give him any 
more chances to slip away, so I told 
the driver to take the motorcycle up 
to the camp; and I went with the Ser- 
geant to the Horseshoe. When we 
stood there at the bar he said he saw a 
friend in the crowd at the other end, 
and told me to wait until he went over 
to speak tohim. But I didn’t wait and 
went right with him, and he said he 
didn’t like to have me following him up 
like that; and I told him to come to 
the camp then. 

“We left and started for camp, and 
then he wanted to go to W. D. Thomp- 
sons’ Best up here, and in there he 
tried to slip out of the back door. 
Then I told him he would have to cut 
that out and come with me to the camp 
or I would report him to the general. 

“He came then, and when we got up 
to what he said was his tent he said, 
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‘You wait in back here while I go in 
and get the money from the top ser- 
geant.’ 

“T waited there, and I just happened to 
look down between a row of tents, and 
I saw him running, so I started after 
him and called him and asked where 
he was going. He said he was going to 
the corral to see the top sergeant. I 
didn’t know what the top sergeant was, 
but I thought he was in an awful hurry 
to get to him, so I went right with him. 

“But we couldn’t find the top ser- 
geant, and so he said he would go back 
and find the first sergeant and get the 
money from him. This time we came 
to a different kind of a tent, and he 
told me to wait out in front while he 
went inside. 

“I was standing there looking around, 
and the first I knew I saw the tent 
shake and heard something rustle, and 
I walked around in back and then I 
saw him beating it at the other end of 
the camp. I didn’t think they would 
let me pass through the camp, so I 
ran around and I caught him in the 
open and hollered at him. 

“He stopped, looked at me kind of 
disgusted, and then said, ‘What the hell 
do you want, anyway?’ 

“IT told him that that was enough, 
and he would either -have to get the 
money or go with me to the general. 
Then he began to plead with me to 
wait until his captain returned from 
Galveston at one o’clock and he would 
get the money from him; and I told 
him to see his lieutenant. He then said 
his lieutenant was not in camp, as he 
was gone to Houston. 

“Then I told him I knew he was a 
liar, because I knew both didn’t go 
away from camp at the same time, and 
I told him to come with me to the 
general. 

“He didn’t want to go to the general, 





























he said, and took me to a captain’s tent 
and began to tell him his troubles. 

“The captain listened a little while 
and then said, ‘Why don’t you go to 
your own captain? You don’t belong 
to my troop. I have no sergeant that 
looks like you.’ 

‘The sergeant looked kind of funny 
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then, and then pulled the check from his 
sleeves and said, ‘Sir, I am not a ser- 
geant. I am a recruit in your troop. 
This is a borrowed uniform.’ 

“The-captain looked very displeased, 
and I told him my story and he said 
I could leave the check with him until 
I came to testify, and here I am.” 





‘Reviews 


BEARD’S ECONOMIC INTERPRE- 
TATION OF THE CONSTITUTION 


An Economic Interpretation of the Constitution 
of the United States. By Charles A. Beard, Asso- 
ciate Professor of Politics in Columbia University. 
Macmillan Co., New York. Pp. 330 (index). 
($2.25 postpaid.) 

HE author is careful to say that 

this is not an exhaustive study, 
but fragmentary and intended to sug- 
gest new lines of historical research. 
Criticism of what may appear, on cur- 
sory inspection, to be an over-ambitious 
attempt to portray the constitution as 
primarily an economic rather than a 
political or legal document, is thus to 
a large extent disarmed at the outset. 
For the author’s examination of one 
phase of the Constitution does not belie 
the possibility of there being other 
phases equally important left untouched. 
Nor does the economic interpretation 
itself purport to be by any means 
complete. 

A great deal of attention is given to 
the task of disclosing the actual finan- 
cial and property interests of the framers 
of the Constitution, a large amount of 
material, laboriously gathered at first 
hand, being set out to show that the 
propertied class was instrumental in 
bringing about its adoption. From such 
a proposition, once reached, false infer- 
ences may readily be drawn, and it is 
doubtful whether Professor Beard has 
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avoided the danger of jumping to con- 
clusions that are not warranted by the 
evidence at hand. For from an elaborate 
documentary exposition of the activity 
of-the propertied class in framing and 
securing the adoption of the Constitu- 
tion we learn nothing new, nothing 
which is of significance, unless there 
were mere selfish motives of class interest 
underlying this activity, motives which 
obviously should be sharply distin- 
guishable from the ordinary motive of 
men of large private influence and power 
who have naturally found themselves 
likewise possessed of large public influ- 
ence and power, and leaders in affairs 
of state. 

Professor Beard, because he selects 
one motive for consideration, that of 
selfish class interest, is hardly in a posi- 
tion to do justice to other motives, and 
his treatment necessarily leaves out of 
the reckoning the sturdy republicanism 
and instinct for political organization 
which we conceive to have been more 
potent driving forces than economic 
interest. He has little to say about 
the relative strength of various motives, 
yet his silence regarding the most preg- 
nant of them may easily produce an 
impression of bias. Of course the strong- 
est demand for the Constitution, which 
was but another name for a workable, 
efficient scheme of government for a 
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new nation, which had learned by expe- 
rience the shortcomings of the Articles 
of Confederation, would have had to 
come from the educated and propertied 
class (in that day education and prop- 
erty went together as they do not now), 
namely from lawyers, financiers, inves- 
tors, and men of business in the impor- 
tant centres. The fact that these men 
were later to derive some material gain 
from the adoption of the Constitution 
does not vitiate their purity of motive; 
it is not easy to prove that there was 
calculation, or the substitution of a 
private object for a public one. And 
how could an efficient constitutional 
convention have been got together which 
should have excluded the propertied 
class completely? 

The economic aspects of the Con- 
federation must of course be understood, 
also, before conclusions can be formu- 
lated. It is far’ from clear that there 
was such a difference between the posi- 
tion of the propertied class under the 
Confederation and under the Constitu- 
tion as to make it possible to view the 
adoption of the Constitution as a vic- 
tory in a class struggle. The perpetua- 
tion of an existing régime would of itself 
have no significance. The English race 
has always been reluctant to follow the 
principles of the French Revolution, 
and has always stood aloof from writing 
the dogma of “liberty, equality and 
fraternity’’ into its fundamental law. 
If the motive has been one of class 
interest, the field is large, embracing 
the economic aspect of political power 
in the abstract, and the field lies beyond 
the province of the present work. Evi- 
dently if a certain line of inquiry were 
to be pursued it would be unjust to 
reproach the Constitution of the United 
States with faults not of a particular 
group of statesmen but of the political 
tradition of an age. 
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The political aspect of the Constitu- 
tion offers a far more fertile topic for 
investigation than its economic inter- 
pretation; in fact the economic interpre- 
tation is mainly of use as a means of 
throwing light on political methods and 
traditions, and of elucidating some of 
the obscurer processes of constitutional 
history. As a work in a new field, osten- 
sibly breaking ground for new studies, 
Professor Beard’s book is comparatively 
fruitless and trivial in comparison with 
a work following the beaten path of con- 
stitutional history, one, namely, of such 
discreet and well-informed estimates as 
Professor Max Farrand’s ‘“The Framing 
of the Constitution’? (Yale University 
Press). It will doubtless be a long time 
before the economic historian sufficiently 
masters the principles of his craft to 
succeed to the place now occupied by 
the constitutional historian. Till this 
mastery is attained there will always 
be some danger of a pseudo-economics 
serving rather to lend support to politi- 
cal prejudices than to exalt the higher 
interests of political science. 


MYERS’ HISTORY OF THE 


PREME COURT 


History of the Supreme Court of the United 
States. By Gustavus Myers, author of History 
of the Great American Fortunes, History of Tam- 
many Hall, History of Public Franchises in New 
York City, etc. Charles H. Kerr & Co., Chicago. 
Pp. 823 (index). (1912.) ($2 postpaid.) 
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HIS book is an attempt to portray 

the history of the Supreme Court 
from a labor-socialist point of view. The 
doctrinaire purpose of the author is ex- 
pressed in his description of the work as 
revealing ‘‘the true sources of the primi- 
tive accumulation of wealth, which neces- 
sarily beginning with the appropriation 
of land and the dispossession of the 
workers have extended to the elaborate 
and conjointed forms of capitalist power 
subsisting to-day.’’ The author holds 

















that a dominant class must have some 
supreme institution through which it 
can enforce its demands; such an insti- 
tution was the Supreme Court. ‘Vested 
with absolute and unappealable power, 
it has been able, with a marvelously 
adaptable flexibility, to transmute that 
will not merely into law but into action. 
Hence the narrative of the court inevi- 
tably becomes a history of the origin 
and progress of capitalism and corre- 
spondingly of the forces in society 
antagonistic to the capitalist order.” 

Such a doctrine throws stones at class 
interest from a glass house. It does not 
seek disinterested appraisal of social 
facts in the spirit of true scientific inves- 
tigation. Yet even a dogmatic position 
may be ably maintained. It is disap- 
pointing, therefore, to find that the 
writer is not equipped to present a keen, 
searching analysis even from his parti- 
san point of view. 

The book unearths a great mass of 
biographical details which are not 
matters of common knowledge, and cer- 
tain episodes in the history of the court 
are elaborately reviewed. The writer, 
however, shows himself lacking in the 
faculty of interpreting the evidence he 
has been at such pains to present; he 
cannot distinguish between what is 
trivial and what is significant, and his 
treatment of the social forces that enter 
the field is superficial and crude. 

In bringing to light many facts regard- 
ing the personal connections and private 
interests of members of the court the 
book is, however, not without a certain 
value, even though the conclusions 
drawn indicate a want of judicial 
moderation. 


CUSTOMARY LAW IN INDIA 


Customs and Customary Law in British India. 
Tagore Law Lectures, 1908. By Sripati Roy, of 
Lincoln's-Inn, Barrister-at-Law, Advocate of the 
High Court at Calcutta, author of The Law of 
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Confession, The Law of Sanction to Prosecute. 
(1911.) Hare Press, Calcutta; on sale by Luzac 
& Co., 46 Great Russell Street, London, W. C., and 
by book agents in Calcutta. Pp. xl, 621 (index). 


IR HENRY MAINE held, in 

opposition to Austin and Bentham, 
that custom — in British India — does 
not require formal sanction to give it 
the character of law; customary law 
does not presuppose an express com- 
mand of the sovereign. Mr. Roy adopts 
this view, and his work on the customary 
law of India takes the form of a treat- 
ment of customs rather than of statutory 
or judicial law. 

The notion that there exists any con- 
siderable body of general law in India, 
analogous to the English common law, 
is questionable. A reviewer has criti- 
cised this work (27 Law Quarterly Review 
489) for including among the customs 
treated not particular customs alone, 
but ‘‘the basic customs which are the 
foundations of the general law.’’ But 
such a criticism appears to us (if igno- 
rance of Hindu law does not debar us 
from taking exception to so high an 
authority) to exaggerate the unity and 
to disregard the diversity of custom in 
India. Does not the apparent assump- 
tion that the law is to be found in the 
sacred books and shastras (commen- 
taries) involve much the same error as 
the doctrine that it is to be found in 
legislative and judicial acts? To im- 
pute controlling authority to sacred 
texts and to suppose a general system 
of law deducible from them would seem 
a new illustration of the Austinian 
fallacy. There may be a dispute about 
the correct version of the sacred text; 
there may also be differences between 
the commentators which make it no 
simple matter to interpret, in a manner 
free from doubt, the injunctions of Manu 
or Buddha. One of the commentators, 
Narada, said that ‘‘custom is powerful 
and overrules the sacred law,’”’ a maxim 
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that practically regards the Code of 
Manu as evidence of custom rather than 
its basis. Similarly in the Ramnad 
case the Judicial Committee, as quoted 
by Mr. Roy (p. 29), observed: “The 
duty of an European judge, who is 
‘under the obligation to administer 
Hindu law, is not so much to enquire 
whether a disputed doctrine is fairly 
deducible from the earliest authorities, 
as to ascertain whether it has been 
received by the particular school which 
governs the district with which he has 
to deal, and has there been sanctioned 
by usage’’ (Collector of Madura v. Mootoo 
Ramalinga Sathaupathy, 12 Moo. I. A. 
397, 436). 

Mr. Roy’s treatise deals systematically 
with a great mass of material. He 
apologizes for not writing, in the limited 
time at his command, as comprehensive 
a work as he had desired, and regrets 
that he could not extend his investiga- 
tion to numerous customs which had 
never come up before courts of law, 
in addition to customs which had been 
judicially passed upon. The book seems, 
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however, to embody a large amount of 
original research and to cover the topic 
more fully than it had ever been treated 
in any previous work of the same 
character. Its value both for the Indian 
practitioner and for foreign students 
seems to be freely conceded. 


BOOKS RECEIVED 


The Law and Practice in Bankruptcy, under the 
National Bankruptcy Act of 1898. By William 
Miller Collier (4th ed. by William H. Hotchkiss). 
10th ed. With amendments of statutes and rules, 
and all decisions to April 1, 1914. By Frank B. 
Gilbert of the Albany Bar, editor of Street Railway 
Reports Annotated, joint author of Commercial 
Papers, etc. Matthew Bender & Co., Albany. 
Pp. Ixxx, 1089 + 328 (appendix matter) + 90 (gen- 
eral index). ($9 and $10.) 

The Changing Order: Essays on Government, 
Monopoly, and Education, Written during a Period 
of Readjustment. By George W. Wickersham, 
sometime Attorney-General of the United States. 
G. P. Putnam’s Sons, New York and London. Pp. 
v, 287. ($1.25.) 

A History of Diplomacy in the International 
Development of Europe. By David Jayne Hill, 
Ph.D. V. 3, The Diplomacy of the Age of Absolu- 
tism. Longmans, Green & Co. Pp. xxvi + 706 
(index). ($6 met.) 

Manual of the Law of Evidence for the Use of 
Students; being an abridgment of the fifth edition 
of the author’s larger treatise upon the same sub- 
ject. By Sidney L. Phipson, M.A. (Cantab.), of 
the Inner Temple, Barrister-at-Law. 2d ed. Stevens 
& Haynes, London. Pp. 211 (index). 
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Articles on Topics of Legal Science 
and Related Subjects 


Aerial Law. ‘‘Aerial-Land and Aerial-Mari- 
time Warfare.”” By Wilmot E. Ellis. 8 Ameri- 
can Journal of International Law 256 (Apr.). 


The author takes exception to the extension 
to aircraft of the laws of maritime warfare 
relating to the treatment of commercial vessels. 

“The attempt to carry into the air the laws 
of contraband, unneutral service, and blockade 
might lead to results detrimental to humanitarian 
‘interests. The rule that neutral vessels may 
render assistance to belligerents, without in- 
curring any penalty beyond the condemnation 
of the property involved, is unfortunately en- 
trenched in international law. It would be a 
step decidedly backward to extend this rule to 
assistance rendered by neutral aircraft, for we 
have a better rule, viz., that an aircraft, which 


enters a belligerent air space, does so at its 
peril.”’ 

A number of proposed rules in regard to pre- 
empted spaces above the high seas are suggested 
as a basis for discussion. 

Banking and Currency. 
serve System.” By E. E. Agger. 
Science Quarterly 267 (June). 

“To the economic student familiar with 
American legislative methods the federal reserve 
system bill stands as a remarkable achievement 
in constructive legislation.” 

Biography. ‘The Real Braxfield.”” By Wil- 
liam Roughead, Writer to the Signet. 26 
Juridical Review 165 (May). 

“Cockburn admits him a dexterous and practi- 
cal trier of civil causes, and Ramsay says that 
in ‘perplexed’ cases, and in nice questions of 
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feudal law, he was regarded as an oracle. Acute 
and expeditious in judgment, he was devoid of 
obstinacy, and, if convinced that he had been 
led to misapprehend any point, he was ever 
ready to amend his opinion. Conscious of his 
superiority, he had little patience with his less 
gifted colleagues, an infirmity of temper to 
which in later times it would be difficult to find 
a parallel. 

“One of his brethren having advanced some 
strange and novel doctrine relative to the case 
in hand, the Justice-Clerk inquired where he 
had got hislaw. ‘From Stair,’ replied the judge. 
‘Na, na,’ quoth Braxfield, ‘that canna be, for 
there’s nae noansense to be fund in Stair!’ 

“When the court were advising another case, 
one of the judges concluded a very questionable 
judgment with the formal words, ‘That is my 
opinion.’ ‘ Your opeenion!’ growled his Lordship 
in the chair, in one of those formidable asides 
b ao his weaker brethren were discreetly 

eaf. 

“But of all the flowers that once bloomed so 
richly in the exuberant garden of his wit, the 
best we have is the anecdote of Charles Hay, 
the jovial Lord Newton, whose ruddy jowl has 
been immortalized by Raeburn. In an age of 
mighty topers, Hay, as Cockburn remarks, was 
worthy to have quaffed with Scandinavian 
heroes. He made nothing of drinking all night 
at his club and going straight from the table to 
the court. On one such morning he appeared 
at Lord Braxfield’s bar palpably the worse for 
the experience, counsel on the other side being 
in no better case. My Lord, detecting their 
condition at a glance, with his wonted disregard 
of ceremony, observed: ‘Gentlemen, ye may just 
pack up your papers and gang hame; the tane 
o’ ye’s riftin’ punch and the ither’s belchin’ 
claret — there’ll be nae gude got oot o’ ye the- 
day.’ It should be borne in mind that the 
Court then sat punctually at nine o'clock, and 
that Braxfield himself, however long the previous 
night’s sederunt, never failed, summer or winter, 
to take his seat at that hour. 

“Another characteristic anecdote relates to 
the promotion of his friend William Baillie to 
the Bench as Lord Polkemmet. This he pro- 
cured because, as counsel for Baillie, he had 
advised him not to settle a succession case 
which was ultimately lost. Baillie was notori- 
ously no orator, and when his appointment was 
strongly objected to on that ground, Braxfield 
confounded the objector by saying, ‘Noansense, 
man; I’ve bargained that he’s never to 
speak’! ... 

“Of James, his Lordship’s servant, Mowbray 
has a delightful tale, not only new, but one of 
the best we have relating to Braxfield. James 
gave his master notice; he must leave his service 
at the next term. 

“‘*What’s wrang noo, James?’ inquired my 
Lord. 

“**Naething but your Lordship’s temper; ye’re 
sae passionate,’ was the reply. 

“*Hoots, man, what needs ye mind o’that?’ 
said his master, ‘Ye ken weel that it’s nae sooner 
on than it’s aff.’ 

“Very true, my Lord,’ rejoined James, ‘but 
then its nae sooner aff than it’s on!’ ’’ 
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“Judge Sharswood.’’ By George W. Wickers- 
ham. 62 Univ. of Penn. Law Review 615 
(June). 


“The success of democracy depends upon 
maintaining just treatment of all by the State. 
To the accomplishment of that end a learned, 
upright and independent judiciary is indispen- 
sable. It is to such men as George Sharswood 
was that we must look to demonstrate the value, 
the immeasurable value of the judicial office 
in a self-governing community.” 


“The Life of Lord Hardwicke (by Philip 
Yorke).”. By R. L. Schuyler. 29 Political 
Science Quarterly 307 (June). 

“It is fortunately possible to distinguish 
between Mr. Yorke, the editor, and Mr. Yorke, 
the historian. For the former we have much 
praise; for the latter we can have only charity. 
Ancestor-worship is not a good basis for historical 
interpretation.” 


Commercial Law. See Uniformity of Law. 


Corporations. ‘‘Corporate Responsibility 
for Crime.” By George F. Canfield. 14 
Columbia Law Review 469 (June). 


“Our final conclusion is that notwithstanding 
this or similar statutory provisions, a corporation 
according to sound theory and the general prin- 
ciples of the law of corporations is not indictable 
for any crimes except those for which if com- 
mitted on behalf of or under the general direction 
of an individual,or partnership, such individual 
or a member of such partnership, although 
innocent, would be indictable.” 


See Partnership. 
Criminal Law. See Corporations. 


Death Claims. ‘Effect of Recovery by 
Injured Person as Bar to Action for His Death.” 
By O. W. Catchings. 1 Virginia Law Review 
577 (May). 


“There is no real conflict in the American 
cases upon the question now under discussion. 
It has already been shown that the English 
courts have reached the same conclusion as 
those of this country, and the same is true of 
the Canadian courts. In Canadian Pacific R. 
Co. v. Robinson (54 Am. and Eng. Cases 49) 
it was pointed out that an action under the 
Canadian statute was of the same nature, and, 
indeed, the same action in all respects, as that 
conferred by Lord Campbell’s Act, and that it 
must, as an action on that statute is construed 
in England, be deemed to be a new action, but 
still one dependent on the condition that the 
action of the deceased had not at the time of his 
death been barred or extinguished. In the case 
of Robinson v. Ry. Co., which arose in Canada 
and was decided by the House of Lords in 1892, 
the same doctrine was announced.” 


Duel. ‘Dueling and the Law in Scotland.” 
By J.O. Taylor. 26 Juridical Review 191 (May). 


“As a formal method by which gentlemen 
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decided their differences, dueling was practically 
unknown anywhere prior to the sixteenth cen- 
tury, but the two following centuries saw the 
practice at its height. France may be said 
to be the home of the duel, although Spain and 
Italy have produced some of the best swordsmen 
of their day, but in these islands the duel has 
not attained to such notoriety. In England, 
it is true, it had a vogue for a time, but in Scot- 
land the formal duel prefaced by cartel and 
accompanied by the pomp and circumstance of 
seconds and surgeons, was not by any means so 
common an incident of society life as elsewhere.”’ 

Freedom of the Press. ‘Federal Inter- 
ference with the Freedom of the Press.”” By 
Lindsay Rogers. 23 Yale Law Journal 559 
(May). 

“Such are the constitutional incidents in 
which the liberty of the press has figured, and 
this review comes to the conclusion that in no 
case has it been abridged. The decisions 
of the Supreme Court which have been quoted 
lead to no conclusion other than that any attempt 
on the part of Congress to place a previous 
restraint upon the press, or even to deny it 
postal facilities, for no discernible reason, would 
receive a judicial veto. The exclusion of obscene 
matter, lottery tickets, and other writings 
inimical to the public morals, has been clearly 
within the power of Congress, and legislation 
forbidding seditious and anarchistic publications, 
or banning them from the mails, would be 
constitutional. 

“It is true that the recent newspaper publicity 
law, strictly speaking, is a previous restraint, but 
the Supreme Court considered it as merely 
laying down additional and valid conditions 
upon compliance with which, periodical publi- 
cations would be permitted to continue to enjoy 
the great and exclusive advantages of second- 
class privileges, —a satisfactory, if not con- 
clusive basis for the decision.” 


General Jurisprudence. ‘Legal Philosophy 
and the Law.” By Joseph W. Bingham. 9 
Illinois Law Review 98 (June). 


“Mr. Kocourek agrees with me, I take it, that 
rules are transient, mental things, and that there 
is no real identity between a rule in the mind 
of A. and a rule in the mind of B. which in 
common speech would be called ‘the same rule.’ 
It follows, of course, irresistibly that there can 
exist no such external entity as a body of rules 
“a principles which may be pointed to as ‘the 
no eee 

“Mr. Kocourek and I talk a different language 
and I find it difficult at times to fix with definite- 
ness the point of issue between us. . . . In 
law, as in other sciences, ‘norms,’ 7. e. general 
tules subject to exceptions and variations, may 
be devised as expedient means of comprehension 
and classification. As in all sciences and arts, 
however, they are only mental tools, and should 
not be elevated by a process of mental and 
linguistic obscuration into the position of the 
subject-matter and end of the law itself. The 
statement that the law is a normative science 
does not distinguish the law from the fields of 
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other sciences, but it serves as an excellent blind- 
fold to lead students from a study of the law to 
a dialectical study of some one else’s generaliza- 
tions.”’ 


See Natural Law. 


Government. ‘‘The Position of _Parlia- 
ment.” By C. D. Allin. 29 Political Science 
Quarterly 214 (June). 


“In a recent speech Mr. Balfour sorrowfully 
referred to the decadence of the authority of the * 
House of Commons. . ‘I do not think 
that a debate in the House of Commons is looked 
to in all parts of the Kingdom and abroad and 
among our fellow subjects across the seas with 
the same respect or interest or attention as it 
was when I was a younger politician.’ ... In 
a recent speech Mr. Asquith emphatically 
declared that the alleged ‘decadence of the 
House in authority and dignity was a pure 
fiction.’ The statement of the premier is 
undoubtedly too favorable, but it is nearer 
the truth than the sorrowful conclusion of his 
philosophic opponent, Mr. Balfour. The House 
is now under fire, but it is standing the ordeal 
well. And in the end these high qualities will 
serve to re-establish the old relation of mutual 
good faith and confidence between Parliament 
and people which has been the glory of the 
English Constitution.” 


“The Point of View of the British Traveler 
in America.’”” By Ephraim Douglas Adams. 
29 Political Science Quarterly 244 (June). 


A review of several*works of travel written 
in the earlier part of the nineteenth centruy 
by Englishmen visiting the United States. 
In the decade of the ’fifties, “‘it is evident that 
no hostility and no criticism is satisfied with 
contempt and derision. The strength of Ameri- 
can institutions, their endurance, their possible 
application to conditions in other continents 
have been too strongly felt.” 

See Legislative Power, Municipal Corpora- 
tions, Natural Law, Taxation, Treaty Power. 


International Law. See Aérial Law, Mari- 
time Law, Monroe Doctrine, Natural Law, Non- 
Intervention, Treaty Power. 


Judicial Administration. ‘The Adminis- 
tration of Justice in the Philippine Islands.” 
By George R. Harvey, Solicitor-General, P. I. 
9 Illinois Law Review 73 (June). 


“The administration of justice in the Philippine 
Islands under modern rules of procedure has 
resulted in brushing aside some of the technical 
rules of the common law that have brought the 
courts of other countries into disrepute, and the 
Filipinos have been taught the possibility of 
an independent judiciary. They have learned 
that the judge can be not only independent of 
the governor, but may be absolutely independent 
of the executive and legislative departments.”’ 


Judicial Organization. ‘The Judiciary of 
Maine.” By J. H. Montgomery. 7 Maine Law 
Review 222 (May). 
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“Justice is ideal. Courts are_instrumen- 
talities. Lawyers set standards. The judiciary 


is made by lawyers. They are not reformers. 
They work by precedent, and accept changes 
slowly. Our lawyers have never been able, as 
an association, to unite upon a proper organi- 
zation of such other courts as would harmonize 
with the Supreme Judicial Court, though con- 
stantly discussing it. Based on the national 
court system the state has failed to follow its 
example as to inferior courts. It has had no 
well defined policy as to them. 

“That the Supreme Judicial Court should be 
a trial court for petty and large causes and be 
appealed to to correct its own errors, at trials, 
seems anomalous. 

“That the first forty years of the existence 
of the state should have employed its judiciary 
in vain endeavor to establish a system of inferior 
courts is significant. 

“That two Superior Courts, with local judges 
are working satisfactorily in two countries, and 
forty-two municipal courts, and one hundred 
and twenty-nine trial justices, are required in 
the other fourteen counties, is somewhat 
puzzling. 

“When the last mentioned develops into a 
system of Superior Courts conducted locally 
the judicial system may seem complete.” 


Law Books. “The Uses and Abuses of 
Secondary Authority.’”” By Dean W. M. Lile. 
1 Virginia Law Review 604 (May). 


“One will readily perceive the advantage, na 
the necessity, in the interest of both the brief- 
maker and the court, of accompanying the cita- 
tion of every case seriously relied on by a state- 
ment of the material facts — or, to express the 
same idea negatively, the’ unwisdom of filling 
briefs with mere statements of legal rules, 
bolstered up by citations of cases, or by ex- 
tended quotations from these, without a state- 
ment of the accompanying facts of each case. 

“In the absence of such analysis, citations of 
reported cases and quotations from opinions 
are but invitations to the judges to go to the 
library, find the volumes, search out the cases, 
and patiently work out for themselves the mean- 
ing, relevancy and value of each —a task that 
should not be laid upon the judges, and one 
peculiarly incumbent upon counsel.” 


Legal History. See Duel. 
Legislative Power. See Marriage and Di- 


vorce. 


Maritime Law. ‘The Declaration of London 
of Feb. 26, 1909, I.” By James Brown Scott. 
8 American Journal of International Law 274 
(Apr.). 


This is an important and valuable service 
which Dr. Scott here performg in examining the 
reasons for the failure of Great Britain to ratify 
the Hague International Prize Court Con- 
vention of 1907 and the Declaration of London 
of 1909 setting forth principles of prize law to be 
applied by the proposed tribunal. This reserve 
of Great Britain, says Dr. Scott, ‘not only pre- 
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vents the establishment of the proposed court, 
but blocks the Third Hague Conference.”’ 

In this first of two parts the subjects of 
blockade and contraband are very thoroughly 
reviewed. Of blockade, Dr. Scott says: 

“An objection made to the ratification of 
the Prize Court Convention was, as stated by 
Mr. Westlake, the difference between English 
and Continental practice in the matter of block- 
ade. It is believed that no serious criticism 
can be made of these articles. The require- 
ments imposed by Continental theory and 
practice were modified to enable the Govern- 
ments of Great Britain and the United States 
to accept them, and in turn both Great Britain 
and the United States yielded practices and 
prepossessions which had perhaps an historical 
value rather than a present importance. The 
provisions of the chapter dealing with blockade 
seem to be reasonable in their terms and effects, 
fair to belligerents and neutrals, supposing that 
enemy ports are to be blockaded and neutrals 
prevented from trading with them as in time 
of peace, and so clear and precise, except perhaps 
in the matter of the area of pursuit and capture 
of blockade runners, as to make the rights and 
duties alike of belligerents and neutrals certain 
and known in advance of hostilities. No serious 
or insurmountable objection to their acceptance 
has been stated.” 

A similar result is reached in the examination 
of the question of contraband: 

“‘As in the case of blockade, so in contraband, 
the Declaration seems to be rather a reconciliation 
of divergent theories than a compromise of 
divergent practices, if substance be considered 
rather than form.” 


Marriage and Divorce. ‘‘Legislative Divor- 
ces and the Fourteenth Amendment.’’ By 
Simeon E. Baldwin. 27 Harvard Law Review 


699 (June). 


“The whole drift of modern institutions is 
away from unconfined legislative power. The 
grant of legislative divorce is one of the extremist 
forms which it canassume. It does not belong to 
the social life of the twentieth century.” 


Marriage and Divorce. The June issue 


«of Case and Comment (v. 21, no. 1), contains 


several articles on marriage and divorce, most 
important of which are ‘‘The Ethics of Divorce,” 
by Walter George Smith; “Uniform Marriage 
and Divorce Legislation,’’ by Ernst Freund; 
and ‘Restrictions upon Improper and _ Illegal 
Marriages,”’ by Seneca N. Taylor. 


Martial Law. “Martial Law.”’ By Sir 
Charles J. Tarring. 26 Juridical Review 213 
(May). 

“It is clear that an Act of Indemnity safe- 
guards Ministers and officials from responsibility 
before the courts of law for actions taken by 
them under a proclamation of martial law, 
whether the conditions of the time justify such 
proclamation or not, provided at least such 
actions cannot be impeached for excess.”’ 


Monopoly. See Unfair Competition. 
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Real Monroe 
North Ameri- 


Monroe Doctrine. ‘The 
Doctrine.” By Hon. Elihu Root. 
can Review, v. 199, p. 841 (June). 

“The concurrence of Washington and Hamil- 
ton and Jefferson in the declaration of this 
principle of action entitles it to great respect. 
They recalled the long period during which every 
war waged in Europe between European Powers 
and arising from European causes of quarrel 
was waged also in the New World. English and 
French and Spanish and Dutch killed and harried 
one another in America, not because of quarrels 
between the settlers in America, but because 
of quarrels between the European Powers having 
dominion over them. Separation of influences 
as absolute and complete as possible was the 
remedy which the wisest of Americans agreed 
upon. It was one of the primary purposes of 
Monroe’s Declaration to insist upon this separa- 
tion, and to accomplish it he drew the line at 
the water’s edge. The problem of national 
protection in the distant future is one not to be 
solved by the first impressions of the casual 
observer, but only by profound study of the 
forces which, in the long life of nations, work 
out results. In this case the results of such a 
study by the best men of the formative period 
of the United States are supported by the in- 
stincts of the American democracy holding 
steadily in one direction for almost a century. 
The problem has not changed essentially. If 
the Declaration of Monroe was right when the 
message was sent, it is right now. South 
America is no more distant to-day than it was 
then. The tremendous armaments and inter- 
national jealousies of Europe afford little assur- 
ance to those who think we may now abandon 
the separatist policy of Washington. That 
South-American states have become too strong 
for colonization or occupation is cause for satis- 
faction. That Europe has no purpose or wish 
to colonize American territory is most gratifying. 
These facts may make it improbable that it 
will be necessary to apply the Monroe Doctrine 
in the southern parts of South America; but 
they furnish no reason whatever for retracting 
or denying or abandoning a declaration of public 
policy, just and reasonable when it was made, 
and which, if occasion for its applicaton shall 
= in the future, will still be just and reason- 
able.” 


“Monroe Doctrine Fundamentals.’”’ By Theo- 
dore S. Woolsey. North American Review, v. 
1991, p. 833 (June). 


“A policy guiding one state and asquiesced in 
by others may readily change. A law of nations, 
except with the consent and by the act of all 
states, does not change. We may, however, 
well remember that if a right.is pushed beyond 
its reasonable and logical limits, it becomes an 
aggression upon the rights of others. A policy, 
therefore, has its limitations. They are reached 
when the rights of others are violated. By the 
Ashburton treaty of 1842, disputed territory 
in northern Maine was by compromise divided 
between Great Britain and the United States. 
No one thought the Monroe Doctrine violated, 
though it meant a gain of territory upon this 
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continent by a European Power and at our very 
doors. It is reasonable, therefore, to ask for 
proof that a somewhat similar struggle for terri- 
tory by the same Power in distant Venezuela, 
in 1895, was a violation of the Doctrine, was 
a real danger to our safety and to our institutions 
as Cleveland said it was. Asa policy, submitted 
to, by a nation desirous of our good will, it may 
be defended; as the exercise of a right, not so 
easily, because the basic principle was probably 
exceeded and thereby British rights invaded. 

“This is a single illustration of what seems to 
the writer a self-evident proposition. If a state 
pushes its action beyond the rights, reasonably 
interpreted, upon which that action is based, 
then ipso facto, an aggression has been com- 
mitted upon some other state’s rights, just as 
truly as one army crossing its own frontier in- 
vades a _ neighbor’s territory. There is no 
middle ground. And inasmuch as rights are 
based upon law, without a change in the law 
there can be no expansion of rights.” 


“The Present Position of the Monroe Doc- 
trine.”” By Frederic R. Coudert. 9 Bench and 
Bar (N. S.) 18 (May). 


“The Monroe Doctrine is a fact of popular 
consciousness, not a mere stateman’s theory. 
Those who oppose it by necessary logic would 
refuse in all events intervention for the pre- 
vention of anarchy in any neighboring state. 


-It has been said, I believe, that the instincts 


of the people are often wiser than the craft of 
statesmen, and in the end, the Monroe Doctrine 
accepted both as a right and a duty, must on 
appropriate occasion mean a trusteeship such 
as is now exercised in regard to Cuba, Porto 
Rico, and the Philippines.” 

“The Central American Question from a 
European Point of View.”’ By ‘“Germanicus.” 
8 American Journal of International Law 213 
(Apr.). : 

The Pacific Ocean ‘‘which is now coming to 
the front is likely to become to a far greater 
extent the scene of action for the struggle of 
races .... All reasonable people should exert 
their influence to make the Christian Teutonic 
world realize that which it is in need of —Unity.”’ 

Municipal Corporations. ‘Power of Muni- 
cipalities to Amend their own Charters.” By 
Judge James B. Whitfield. 23 Yale Law Journal 
589 (May). . 


“Thus it seems that when not expressly or 
by necessary implication forbidden to do so by 
some provision of the constitution, it is within 
the power of the legislature to enact a statute 
that in effect operates to repeal all statutes in 
conflict with municipal action duly taken under 
the later statute, upon the taking of such action, 
even though such action is to change the charter 
powers, when the authority given is for a proper 
municipal purpose, that could have been con- 
ferred upon the city in the first instance, and 
the repeal of the conflicting statutes is effected 
by the force of the statute conferring the power 
upon the municipality.” 




















Natural Law. ‘The American Philosophy 
of Government and its Effect on International 
Relations.” By Alpheus Henry Snow. 8 Amer- 
ican Journal of International Law 191 (Apr.). 


“The fact that some of the peoples of the 
world are beginning to hold a philosophy of 
government which distinguishes between funda- 
mental rights and artificial rights, has already 
had a profound effect upon international rela- 
tions and is likely to have still greater effects; 
for out of the acceptance of the belief in funda- 
mental rights grows the belief in the rights of 
individuals against governments, and of the 
propriety and necessity of constitutional pro- 
hibitions imposed by peoples or by society at 
large upon governments for the protection of 
those rights. 

“The United States is at the present time in 
one sense a disturbing factor in the councils 
of the nations. Its disturbance is not of a 
physical kind, but of an intellectual and spiritual 
kind. It brings to the discussion of all inter- 
national questions ideas of universal law, of 
fundamental rights of the individual as a created 
human being, of practical protection of these 
rights through constitutional prohibitions on 
all governments, based on popular and national 
recognition of fundamental law. To some these 
ideas may seem to be destructive, but they are 
really in the highest sense conservative and 
constructive, for the recognition of the rights 
of man is in no sense inconsistent with the 
recognition of the rights of nations.” 


Negotiable Instruments. “International 
Bills and Checks.” By Francis M. Burdick. 
14 Columbia Law Review 482 (June). 


“No one can study Mr. Conant’s report with- 
out reaching the conclusion at which he arrives, 
that the tendency among the powers represented 
in the Conference, is towards the acceptance 
of the Anglo-American check system. Even 
though not yet ready to adopt the system in full, 
they recognize ‘its greater flexibility as well as 
its greater adaptation to commercial development 
than their own system.’ At the next meeting 
of the Conference, British and American dele- 
gates can undoubtedly exercise a potent influence 
towards the elimination of unnecessary formality 
and the acceptance of the simpler rules which 
govern the use of checks in this country. A 
uniform international code, embodying such 
rules, ‘will contribute to the convenience and 
security of American bankers, exporters and 
producers.’ ”’ 


See Uniformity of Law. 


Non-Intervention and Neutrality. ‘The 
Law of Hostile Military Expeditions as Applied 
by the United States, II.”". By Roy Emerson 
Curtis. 8 American Journal of International 
Law 224 (Apr.). 


“The United States claims the distinction of 
having taken the lead in the development of 
the principles of non-interference and neutrality 
which are now recognized by the community 
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of nations. If it has set a high standard 
in the prevention of hostile expeditions, it is to 
be remembered that the principles it has main- 
tained have been enforced chiefly against itself, 
It has itself seldom been the object of serious 
or dangerous attack by military invaders through 
the negligence of other States.” 


Partnership. ‘‘The Power of a Partner to 
Confess Judgment Against the Partnership in 
Pennsylvania.”” By A.E.Hurshman. 62 Univ, 
of Penn. Law Review 621 (June). 


“A résumé of the cases leads us to the con- 
clusion that the non-assenting partner is not 
individually bound by such a confession of 
judgment. But the judgment itself as an 
effectual process, is not wholly void, ‘but merely 
voidable, and, therefore, must be considered 
valid until vacated or set aside by the court, 
upon application by the defendant.’ (Withers 
v. Livezey, 1 W. & S. 483). And ‘it is only the 
non-assenting partner that can question the 
validity of the judgment.’’ (Grier v. Hood, 
25 Pa. 430.)” 


Perpetuities. ‘General Powers and Per- 
petuities.’"” By J. L. Thorndike. 27 Harvard 
Law Review 705 (June). 

Taking issue with a position maintained in 
Grey’s Perpetuities and in Mr. Gray’s article 
in 26 Harvard Law Review 720. 


Professional Ethics. ‘Legal Ethics: |, 
The Source and Formulation of Ethical Precepts; 
II, The Duty of a Lawyer to the Court.” By 
Charles A. Boston. 78 Central Law Journal 400, 
417 (June 5, 12). 


“The courts constitute the judicial branch of 
our government; it is their duty in a broad 
sense to see that justice in duly administered; 
the Supreme Court in the state (of New York) 
is now expressly charged with power and control 
over attorneys; and attorneys are its officers, 
sworn to discharge the duties of their office to 
the best of their ability. In a broad sense, 
therefore, they owe the duty to the court of 
which they are officers to fully perform the duties 
of their office to the best duty of their ability. 
In this sense the duty to the court would include 
the entire duty of the office, embracing as well 
the duty to the state and the duty to the client 
arising from the office; but usually these duties 
for convenience of classification are separated, 
and the duty to the court is spoken of as a matter 
distinguishable from the duty to the state and 
the duty to the client, though it may be likewise 
a duty to the state to perform the duty to the 
court and to the client.” 


Remainders. “Estates in Expectancy.” 
By Allen E. Rogers. 23 Yale Law Journal 596 
(May). 


“Granting that the assumptions as to estates, 
or property rights, made in the preceding dis- 
cussion are sound and that there are no fallacies 
or breaks in the reasoning based on these assump- 
tions, it follows that the answer to the question 
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as to whether a given “remainder” is vested or 
“contingent” will depend on whether by the 
will creating such remainder the enjoyment 
of the res in full ownership must await an event, 
a condition precedent, sure to occur, or whether 
such enjoyment of the res is subject to an event, 
a condition precedent that may or may not 
occur, and this is to be determined by the 
evidence in the case, by the terms of the instru- 
ment itself as these terms are logically interpreted 
according to the accepted canons of construction 
and in view of such evidence aliunde as may 
be legally admissible.” 


Survivorship. ‘‘The Presumption of Sur- 
vivorship.””. By Dean Francis Chapman. 62 
Univ. of Penn. Law Review 585 (June). 


“From a review of these cases it will therefore 
be seen that the presumption of survivorship 
has been considered in nearly all of the important 
states of the United States, with the possible 
exception of Pennsylvania, which curiously 
enough has not considered it at all, and that the 
same general rule prevails in all and applies 
whether the calamity referred to be death by 
murder, or in battle, fire, shipwreck or flood. 
In every instance where there are not to be found 
facts upon which a jury may with moral con- 
viction find the fact of survivorship, the law 
will assume that all died at the same instant of 
time and distribute the estate accordingly. This 
was the result reached by the Supreme Court of 
the United States in the case of the Young 
Women’s Christian Home v. French (187 U. S. 
401), in which the authorities are fully reviewed.” 


See Wills and Administration. 


Taxation. 
By Howard Lee McBain. 
Quarterly 185 (June). 


“The principle of no taxation for a private 
purpose, although firmly established by decisions 
in many jurisdictions, has never been placed 
upon an expressed or fairly implied constitutional 
basis."" This conclusion is the more significant 
in view of the author's careful review of decided 
cases. 

“It is at best difficult to determine what is 
a public and what is a private purpose, the dis- 
tinction being in plain point of fact largely a 
matter of opinion. The question as to the 
wisdom of the principle of law, as applied to the 
taxing power of municipal corporations, loses 
itself obviously in the larger question as to the 
wisdom of leaving it to the judicial branch of 
the government to exercise the power of final 
determination in respect to the expediency and 
policy of legislation—a question over which 
there is much room for disagreement.” 


“Taxation for a Private Purpose.” 
29 Political Science 


“Income Taxes Illegally Exacted: Remedies 
and Procedure.’’ By George Rivers Sanderson. 
9 Illinois Law Review 120 (June). 


“T consider that a fair view of the entire body 
of the law (common and statutory) justifies the 
hope that the Supreme Court, when the question 
is fairly presented, in a proper case, will announce 
the law to be that the liability of the collector 


379 


and of the United States is identical, and that 
in a suit brought against either or both, the tax- 
payer who has suffered loss through the action 
of the government agencies may recover not 
only the sum paid, but interest during the time 
he has been deprived of its use.” 

“The Federal Internal Revenues.’”’ By John 
G. Capers. 23 Yale Law Journal 602 (May). 


“The tax on a cigar is three-tenths of one cent. 
Every day the smokers of cigars in the United 
States consume about twenty million cigars 
and pay sixty thousand dollars into the United 
States Treasury daily. The tax on ordinary cigar- 
ettes is one dollar and eight cents per thousand. 
Every day the cigarette smokers in the United 
States consume approximately eight and one- 
half million cigarettes and pay daily into the 
country’s treasury nearly ten thousand dollars. 
The smokers of cigars and cigarettes pay, there- 
fore, every day seventy thousand dollars into the 
Federal Treasury.”’ 

Treaty Power. ‘The Treaty-Making Power 
under the Constitution of the Confederate States 
of America.” By Henry St. George Tucker. 
1 Virginia Law Review 596 (May). 


“The treaty-making power .. . . is left exactly 
as it is in the Constitution of the United States. 
peice The conclusion is irresistible that this 
clause was left in the Constitution of the Con- 
federate States because the statesmen who made 
it were perfectly satisfied that the claim of 
unlimited supremacy was untenable and uncon- 
stitutional and could never be asserted in the 
courts of the new Confederacy.” 


Unfair Competition. ‘Unfair Competition: 
A Study of Certain Practices and Their Relation 
to the Trust Problems in the United States, I.”’ 
By William S. Stevens. 29 Political Science 
Quarterly 282 (June). 


“Eleven methods of what is deemed unfair 
competition have been enumerated, and five 
of these methods have been examined somewhat 
in detail. In an article to follow the remaining 
six methods will be discussed, and an endeavor 
will be made to show the importance of a careful 
consideration of unfair competition before any 
satisfactory solution of the trust problem can 


be hoped for.”’ 

Uniformity of Law. ‘The Unification of 
Commercial Law in the Empire.” By James 
Edward Hogg. 26 Juridical Review 154 (May). 


“Canada has adopted one method in dealing 
with bills of exchange law, and another method 
in dealing with company law, and these two 
methods differ radically in principle and detail. 
The method pursued with respect to bills of 
exchange law has been to let the federal statute 
contain the whole of the law applicable to all 
the provinces, but to lay down certain rules 
that shall apply to some provinces only. Thus, 
some sections in the Dominion Bills of Exchange 
statute apply only to the province of Ontario, 
and some sections apply only to the province 
of Quebec; amongst other matters, the rules as 
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to the protest of bills, and as to holidays, differ 
in the two provinces. This plan is, in fact, the 
same plan as is adopted in many English statutes 
with respect to Scotland and Ireland; sometimes 
special sections apply only to Scotland or Ireland. 


“The plan pursued in Canada with respect 
to company law is quite different. The federal 
statute does not contain the whole of the law 
applicable to all the provinces, but is supple- 
mented by provincial statutes. The Dominion 
Companies statutes make no reference to local 
differences of law; the local differences are 
found in the Provincial Companies Acts. The 
company law for each of the eleven provinces 
or territories must therefore be sought in two 
sets of statutes, and the law in each of the eleven 
jurisdictions is different. 

“Every Imperial unifying statute would have 
to be drafted in accordance with one or other 
of these two methods. Absolute uniformity 
is impossible; and when the residuum of un- 
avoidable local differences has been made as 
small as possible, the question will be how to 
deal with these local differences. Ideally, the 
better plan would be that the whole of the law 
on a particular subject should be contained in 
one statute applicable to the whole Empire, with 
all local differences expressly provided for. It 
may, however, happen that some local differences 
are better dealt with by local statutes, as, for 
instance, where the enactments relating to local 
peculiarities are lengthy, and affect only a small 
part of the dominions. In that case it would be 
better for the Imperial statute to contain only 
so much of the law as is common to every part 
of the Empire, leaving local differences to be 
dealt with locally. There seems no reason why, 
in practice, both methods should not be employed 
in dealing with the same branch of the law. 
Thus local differences that could be stated in a 
few sections of the Imperial statute, or affected 
at least half a dozen territorial divisions, might 
well be dealt with on the Imperial statute itself, 
leaving other local differences that affected only 
two or three territories, or that could oniy be 
stated at great length, to be dealt with by local 
statutes. 


“The practical result of these considerations 
seems to be that the method to be adopted in 
unifying the commercial law of the Empire 
would be to leave as little as possible to local 
legislation, and as far as possible let the law be 
contained in Imperial statutes, with special 
provision for local differences. No hard-and- 
fast line can be drawn beforehand as to which 
method should be adopted in drafting any par- 
ticular statute. One or two illustrations may 
be pertinent. The law of bills of exchange in 
South Africa knows nothing of days of grace. 
If this difference is to remain as a feature of 
South African law, it could very well be provided 
for in the Imperial statute dealing with bills of 
exchange. So in the sphere of company law, 
the Imperial statute relating to companies might 
conveniently provide that, whilst in England, 
New South Wales, etc., a public company could 
only be formed by at least seven persons, in 
Victoria, Ontario, etc., the minimum number 
might be five, and in North-West Territories, 





Newfoundland, etc., three only. On‘the other 
hand, the subject of mining no-liability com- 
panies might be omitted altogether from the 
general Imperial statute on companies, and left 
to be dealt with by local statutes. Or again, 
an Imperial statute might be passed dealing with 
mining companies in Australia, New Zealand, 
and Canada only.” 
See Negotiable Instruments. 


Wills and Administration. ‘‘Administra- 
tion Upon Estates of Persons Presumed to be 
Dead.” By Meredith Hanna. 62 Univ. of 
Penn. Law Review 605 (June). 


“The importance of regulating this subject 
by statute instead of trusting to common law 
principles as is done in most jurisdictions, is 
shown by the case of Scott v. Mc Neal (154 U.S. 
34), holding that in any such case the letters of 
administration are void if the supposed decedent 
is in fact alive at the time they are granted; no 
matter how long afterwards the fact of his 
existence becomes known and no matter what 
has been done with his estate in the meantime. 
The unfortunate and sometimes unjust results 
that might follow from this decision caused the 
court to reach the different conclusion embodied 
in Cunnius v. School District, but an examination 
of that decision shows that it is expressly limited 
to cases arising under state statutes, and in all 
other cases the decision of Scott v. Mc Neal 
remains a binding authority.” 

See Survivorship. 

Workmen’s Compensation. ‘The Con- 
necticut Compensation Act.” By George E. 
Beers. 23 Yale Law Journal 580 (May). 

“It is an opinion frequently expressed by the 
Commissioners that voluntary agreements and 
informal hearings should be encouraged, as they 
not only save trouble and expense to the in- 
terested parties, which in many cases can be ill- 
afforded, but tend to substantial justice and 
leave a pleasanter taste in the mouth.’ 


“The Defense of ‘Serious and Wilful Mis- 
conduct,’ under the Workmen’s Compensation 
Laws.” By C. P. Berry. 78 Central Law 
Journal 436 (June 19). 


“Whether or not a workman has been guilty 
of serious and wilful misconduct is a mixed 
question of law and fact. After the facts have 
been found, whether or not they constitute ser- 
ious and wilful misconduct is a question of law. 
Whether or not there is any reasonable evidence 
to support a finding of serious and wilful mis- 
conduct, is a question of law.” 


“The Workmen’s Compensation Law.” 8 
Bench and Bar (N. S.) 96 (Apr.). 

A description of chapter 816 of the Laws of 
1913, New York (chapter 67, Consolidated Laws). 

“Who are ‘Workmen’ under the Workmen's 
Compensation Laws.” By C. P. Berry. 78 Cen- 
tral Law Journal 345 (May 15). 


Only the English authorities are here con- 
sidered. 





ee 


~~ pe avs 


- ~~ —, —~ AS 


—_—- Pp He —« 



















con 


TBO SOLS e 








“g-3P 
‘co 
“LA FORCE PRIME LE DROIT” 


N THE present grave juncture in 
international affairs, when, more 
than ever, there is need of sober reflec- 
tion and firm grasp of realities, it would 
savor of levity to maintain that arbi- 
tration offers a practical means of imme- 
diately terminating the dispute which 
has arisen among the great European 
Powers. We are now confronted with 
the hard reality of a dispute for which 
war offers the only practicable solution, 
because strength, not justice, is the 
goal of the disputants. Issues of the 
prestige and power of nations have 
been presented which in their nature 
are not arbitrable, for the conduct of 
Germany with reference to neutralized 
States has given new strength to the 
maxim that inter arma leges silent. One 
can only express the hope that the 
shadows of impending ruin may startle 
the nations to recover something of 
their former moderation and self-control, 
and to conquer those passions that 
brood over grievances outside the sphere 
of sensible controversy and dispassion- 
ate settlement. If they can only come 
to content themselves with a narrower 
range of issues, they will then become 
capable of settling the quarrel by other 
means than that of war. 

The majority of men doubtless thought 
till recently that the relative strength of 
empires was to be left, by general con- 
sent, to be determined by the play of 
natural forces, and that a war between 
highly civilized States to settle the 
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question of their relative dignity and 
importance was an impossibility. That 
belief has been destroyed. What the 
outcome will be no one can predict, 
but it is certain to prove, at all events, 
how imperative is a need that has 
hitherto not been recognized sufficiently 
clearly, that of propagating an inter- 
nationalism that shall be broad enough 
to merge not only the questions involv- 
ing ordinary rights and duties but the 
greater issues of imperialism and com- 
mercialism as well. 

The evils of unbridled competition 
are great enough, in the field of ordinary 
commerce, to inflict serious injury on 
society, but if unrestrained economic 
competition is likewise to control the 
destinies of nations, to shape their poli- 
cies and to fix the frontier of their 
expansion, such struggles can have no 
possible outcome but that of war. Only 
an awakening of the conscience of the 
world can arrest this lawless strife of 
irresponsible forces and set ethical 
bounds to the commercial jealousies of 
nations and purge their imperialistic 
ambitions of sordidness. 

There are ultimate standards of jus- 
tice, indeed, to be sought and applied 
in adjudicating the contests of com- 
mercialism and imperialism. These ulti- 
mate standards lie in a lofty plane of 
political and economic conscience toward 
which the world but slowly advances. 
Issues which involve the apportionment 
of the commerce and territory of the 
world among the nations, — issues 
which thus far have been left to the 
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arbitrage of force rather than of jus- 
tice,—cannot be said not to be in their 
nature arbitrable, for they lead back in 
the end to ethical premises of judgment. 
The political and economic power of 
the world needs to be distributed in that 
manner which is for the highest good of 
mankind. But though it has often 
been asserted that even issues of vital 
interest, independence, and honor may 
be arbitrated, they are not in the nature 
of the contemporary mind capable of 
receiving that treatment which must be 
conceded to be the ideal and only ade- 
quate one. The nations are still com- 
pelled to except from clauses of general 
arbitration issues of the distribution of 
political and economic power. 

It would be too much to expect, to 
suppose that the Powers at war in 
Europe could now be prevailed upon to 
consent to settle their differences by 
accepting an offer of mediation. Fires 
have been enkindled which must have 
time partly to burn out before the con- 
testants awake to a sober respect for 
each other’s courage and resolution and 
to a realization of the awful costs of a 
test of military strength. The original 
causes of the war are forgotten for the 
time being, and the Powers are obsessed 
by the passion to uphold or extend their 
national prestige. The issue is a rivalry 
of imperialistic ambitions. These ambi- 
tions are not fit subjects for arbitration, 
for the controversy that they engender 
lies for the time being in the non-moral 
realm of passion and violence. The 
only hope lies in the possibility of the 
Powers regaining some of their former 
sobriety and assuming an attitude of 
greater reasonableness and _ toleration 
toward the aspirations of their oppo- 
nents. They need to become readier to 
admit their possible mistakes in under- 
rating the strength of their opponents’ 
cause. Only in that way can the basis 
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for an amicable settlement be 
covered. 

We are hopeful that eventually the 
Powers at war will awake to the futility 
of this gigantic struggle, and will feel 
more inclined to renounce vain aspira- 
tions to diminish each other’s imperial 
prestige and more disposed to confine 
their attention to the proximate causes 
of the dispute. These causes are not 
localized in western Europe, where the 
Powers had long, till recently, respected 
each other’s rights absolutely, but they 
lie wholly in the field of competing 
colonial and foreign interests, with 
respect to which it is reasonable to look 
for a pacific adjustment. The Servian 
question, and what is to be done with 
southeastern Europe in general, are 
matters which could be settled without 
impairing the territorial integrity of 
any one of the great Powers. Whether 
with or without consultation with neutral 
nations, the Powers which have a stake 
of their own in these questions should 
be able to settle their differences amica- 
bly in accordance with the dictates of 
reason and fairness. 

The spread of empire in our modern 
age is not itself a danger, for empire 
tends among modern peoples to become 
beneficent and enlightened. National 
hopes and aspirations may be gathered 
to the bosom of empire and may there 
find as much peace and happiness as by 
realizing the old dream of separate 
nationality. The triumph of the Ger- 
man or British empire, if either could 
succeed without weakening the other 
or some enlightened sister State, would 
not hurt mankind. Empire has always 
been a great vehicle of civilization. 
Even Russia may awaken from her 
sleep of the ages. 

In the United States there is a mani- 
fest tendency to overlook the over- 
shadowing imperialistic bearing of the 
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Servian question and to yield to that 
doctrinairism which condemns imperial- 
ism in every guise, without regard to its 
character and aims. The question of 
the autonomy of the Serbs, however, is 
an issue the importance of which is 
dwarfed and obscured by the more 
momentous issue of the conflicting inter- 
ests of great empires in the future of this 
little State. The peace of Europe, not 
the gratification of national aspirations 
of a people who might flourish as a 
province of some greater State, is the 
all-important consideration. So far as 
the special point of view of Servian inter- 
ests is involved, the matter is one that 
lies relatively in the sphere of moral 
indifference, in comparison with the 
more serious and more complicated 
matter of rival imperial interests in that 
State. The treatment of the Balkan 
question is really no one’s business but 
that of the Great Powers immediately 
concerned, which should be capable of 
so settling it among themselves as to 
avoid continued war. 

The fact that there is some approach 
to a fairly even matching of the two 
opposed forces in the present dispute 
lends greater encouragement to the hope 
that their differences may be amicably 
settled in the course of an early declared 
armistice. They may possibly foresee 
the futility of this struggle before they 
have embarked a long way upon it, 
and within a few weeks take refuge 
from deadlock by accepting an offer of 
mediation. They may perhaps perceive 
that in view of the tremendous resources 
of the combatants, victory on either side 
would cost the conqueror almost as 
great sufferings and losses as the con- 
quered. The result of a voluntary arbi- 
tration would be likely to be dictated by 
the political strength of the disputants, 
but even then this strength is so dis- 
tributed as to check the rapacity that 
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might otherwise be exercised by a suc- 
cessful conqueror, and though the settle- 
ment should savor of compromise and 
offer but a lame solution of the moral 
issues involved, that sort of settlement, 
reached by compromise, would be in 
every way preferable to a_ solution 
reached by war. 

If the test of actual military force 
were not to be applied, latent force 
would none the less influence or control 
the amicable solution of any issue be- 
tween the Great Powers in southeastern 
Europe. It is revolting to think of 
such issues as the relative prestige and 
power of the German, Austrian, British, 
or Russian empires being settled by 
martial force. The crippling of either 
of the first three of these would work 
irreparable injury to civilization, and 
the cost of weakening Russia by military 
defeat would be too great to confer real 
benefit on the world. It is desirable 
neither that Germany should prevail 
over England in the present war nor 
that England should prevail over Ger- 
many. The humiliation of either would 
be shameful in its effects on the future 
of European culture, and the triumph of 
either would give birth to a tyranny 
of insufferable vanities and disgusting 
prejudices. For this reason these Powers 
and all their allies thrown into war by 
imperial and commercial jealousies 
should be urged by the neutral nations 
to settle their differences by conciliation 
so soon as it becomes practicable. 


BALANCE OF POWER AND THE 
CONCERT OF EUROPE 


HE only course of action consistent 
with the maintenance of high civi- 
lization, available to the European 
Powers now engaged in war, lies in a 
resort to mediation at the earliest prac- 
ticable moment and a settlement of 
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their differences by enlightened states- 
manship determined to guard solicitously 
and impartially the rights and interests 
of each party to the conflict. Whatever 
is to be the issue of the situation, 
whether just arbitration or the unspeak- 
able ruin of war on an unprecedented 
scale, the days of the Balance of Power 
doctrine seem to be drawing toward an 
end. The notion that peace is to be 
insured by the division of Europe into 
two armed camps, ready to fly at each 
other’s throats, has shown itself not a 
safeguard but a source of immeasurable 
danger. However matters stand when 
the Powers are again at peace, the task 
of the future will be to strengthen more 
firmly the bonds of a new Concert of 
Europe and to found the new peace 
upon the more stable foundation of a 
cordial understanding which will con- 
stitute a living and never-failing guar- 
anty of international order. This under- 
standing may not be reached for a long 
time, but must be striven for because 
solidarity rather than division of power 
offers the only effective means of assur- 
ing the peace of Europe. 

The principle of the Balance of Power, 
which has shown itself a synonym for 
the Duel of Power, is wrong because it 
substitutes the arbitrament of force for 
the arbitrament of right. In this Duel 
of Power military force has again and 
again achieved the victory without 
regard to the moral merits of the contro- 
versy. It was by the show of superior 
military force that the southward prog- 
ress of Russia into the Turkish empire 
was arrested at the Congress of Berlin. 
A similar display of military strength 
stayed the hand of France in Morocco 
at the Algeciras conference, and held 
back the armies of Russia when Austria 
took Bosnia and Herzegovina. These 
are questions which should have been 
decided not by armed force but by the 
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conscience of Europe, not by competing 
forces resorting to the barbaric proce- 
dure of wager of battle, but by the 
single force respected by the civilized 
contestants before a modern arbitral 
tribunal. It seems an anomaly that 
the advanced nations of Europe, which 
have effectually established the reign of 
law in place of the reign of force in 
their internal politics, should still cling 
persistently to the regimen of force in 
their external affairs. The apparent 
anomaly is explained when it is con- 
sidered that disputes engendered by eco- 
nomic jealousies, racial prejudices, and 
national aspirations lie outside the ordi- 
nary domain of constitutional law and 
await the penetration of the public con- 
science into a comparatively little ex- 
plored region. The sense of international 
justice is slow to develop, and is not yet 
fully attained in modern civilization, 
being as much in advance of justice 
within the State as modern national 
justice is in advance of the old tribal 
justice that dealt death to those who 
were not kinsmen of the tribe. But 
it is none the less within reach, so soon 
as nations recognize the need of under- 
standing each other better and of work- 
ing in closer harmony. 

If any division of force is necessary to 
secure the reign of justice, it should be 
an unequal division; peace among Eng- 
land, Germany, France and Austria 
would be effectually guaranteed not by 
the equal strength of their armed forces, 
but by the readiness of any three to 
repel the encroachment of a fourth. 
Only an effectual Concert of Europe can 
safeguard the rights of the little “‘buffer 
States’’ of western Europe; the Balance 
of Power offers them no real protection. 
But with the Concert of Power sub- 
stituted for the Balance of Power they 
would cease to answer to the descrip- 
tion of “buffer States.” 
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The grave defect in the international 
politics of Europe has consisted in the 
assumption of a static condition in no 
danger of being disturbed. The Great 
Powers have looked with complacency 
upon their great armaments as an effec- 
tual way of preserving the existing 
status by an equilibrium of forces. 
Their error has been in taking it for 
granted that the affairs of nations are 
stationary, rather than in a state of 
motion, and that the existing status may 
be preserved for an indefinite period in 
the face of attack. The present con- 
flict has been precipitated by the stag- 
nation dating from the Congress of 
Berlin which even outlasted the Balkan 
disturbances. As a matter of fact the 
problems of policy which would have 
been dealt with by a thoroughly alert, 
sympathetic, and active Concert of 
Europe have been large and formidable, 
and have contained the seeds of those 
frictions which have now thrown the 
whole continent of Europe into turmoil. 

Lord Salisbury in 1897 referred to the 
Great Powers as “the legislature of 
Europe,”’ “the only authority compe- 
tent to create law for Europe’: 


The federated action of Europe—if we can 
maintain it, if we can maintain this legislature— 
is our sole hope of escaping from the constant 
terror and calamity of war, the constant pressure 
of the burdens of an armed peace which weigh 
down the spirits and darken the prospects of 
every nation in this part of the world. 


The legislature of Europe has been 
indifferent to its responsibility; with 
tasks before it that required it to be 
almost in continuous session it has been 
idle and inefficient; it has suffered dis- 
putes to break out between its own 
members which have grown to unman- 
ageable proportions of which no solu- 
tion was possible short of war. The 
legislature must be roused into activity 
if the peace following the present war 


is to be permanent, and the partici- 
pating Powers must learn that only by 
frequent consultations and close con- 
tact with each other’s plans and pur- 
poses can they promote the welfare of 
Europe and their own prosperity and 
safety. 

Ultimately, if we pursue the long 
chain of cause and effect, we shall see 
that the ultimate cause of the war, the 
cause at the root of Europe’s elaborate 
armaments and dual conflict of power, 
is the unsettled Eastern question, which 
was so clumsily disposed of by the 
Berlin Congress and which has resulted 
in so much turmoil in the Balkan States 
and such uncertainty regarding the 
future of the Slavic peoples. If this 
question can now be solved, so as to 
assure tranquillity and opportunities for 
growth in that disordered region, Europe 
as a whole will gain more than it will 
lose by the present war. And as Count 
Okuma has said, out of a great war 
may then come a great peace surpassing 
anything that the world has yet seen. 
Out of it, also, may come a far stronger 
Concert of Europe than would have 
been possible before the war, tending 
to promote the reign of law throughout 
the world and to perfect that procedure 
of international conciliation which has 
thus far been inadequate to meet the 
graver crises of conflict between nations. 


MR. JUSTICE LURTON 


HE loss of the services of Mr. 

Justice Lurton as a member of the 
Supreme Court of the United States is 
much to be regretted, for the marked 
efficiency of his work in this tribunal 
proved the soundness of Mr. Taft’s 
judgment in appointing him, and showed 
him to possess sound attainments that 
it will be difficult to assure in the case 
of his successor. He has left behind 
him a large number of important judg- 
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ments which will long preserve the 
memory of his diligence, his splendid 
technical equipment for the bench, and 
his keen sense for a just and fair inter- 
pretation of the fundamental law. 
Judge Lurton was above everything 
a professional lawyer, whose interests 
and lifework were chiefly in the law, 
and while the quality of his mind was 
not striking or brilliant the solidity of 
his talent was unquestionable. He can 
be classed neither as a reactionary nor 
as a radical, but was by temperament 


moderate, incapable of taking up with. 


any extreme position, and inclining as 
often to liberal as to traditional views 
in accordance with the dictates of a 
well-balanced judgment. He was never 
found ardently leading in the develop- 
ment of some novel doctrine by the 
Court, nor dogmatically resisting change 
by reiterating some old position. He 
often arrayed himself among the dis- 
senting Justices, however, when they 
might be considered to be on the pro- 
gressive side of the dispute,! and he 
was also capable, at times, of taking the 
conservative view without thereby lend- 
ing himself open to the charge of being a 
strict constructionist.” 

We recall with satisfaction his posi- 
tion in the Dick case,? in which he wrote 
the opinion sustaining the validity of 
“‘license’’ restrictions imposed on the 
sale of patented goods — his dissent in 
the Slocum case,‘ in which he held that 
the Seventh Amendment does not re- 
quire new trials in civil cases — his 
decision in the St. Louis Terminal case,® 


1See for example Donnelly v. U. S., 228 U. S. 
243 (25 Green Bag 318). 

2See Bauer & Cie. v. O'Donnell, 229 U.S. 1 (25 
G. B. 348); Pedersen v. Delaware Co., 229 U.S. 
146 (25 G. B. 401); Commission v. Goodrich Co. 
224 U.S. 194 (24G. B. 264); Hyde v. U. S.,24G. B. 443. 

8 Henry v. Dick Co., 224 U. S. 1 (24G. B. 206). 

4228 U. S. 364; see 25G. B. 274. 

5 U. S. v. Terminal R. Assn., 224 U. S. 383 
(24 G. B. 366). Cf. Grenada Lumber Co. v. Miss., 
30 S. C. Rep. 535 (22 G. B. 418). 
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sustaining an application of the state 
anti-trust statute to a terminal associa- 
tion —and his dissenting opinion in 
Northern Pacific Ry. Co. v. Boyd,’ deny- 
ing that a corporation is liable for debt 
incurred by an insolvent prodecessor 
before reorganization. 

A man who could decide a group of 
questions like these as his excellent 
judgment decided them certainly could 
not be classed as an extremist or as a 
partisan. 

Men of Judge Lurton’s type, though 
their achievements are not spectacular, 
contribute an indispensable element of 
strength and solidity to our Supreme 
Court, and supply the foundation for 
that distinction which demands as a 
precedent condition sane and efficient 
performance of its severe routine tasks. 
We can conceive of no one who will not 
feel grateful for the four of five years of 
the late Judge’s work on our highest 
bench. 


CHOATE’S HANDWRITING 


HE handwriting of Rufus Choate 

was notoriously peculiar and _il- 
legible. The story is that Mr. Choate, 
being in court on an important case, 
took exception to a statement by the 
opposing counsel of certain words em- 
ployed by a witness on the previous day. 
This was long before the days of steno- 
graphic reports. 

“How do you know,”’ said the Judge 
to the opposing counsel, ‘‘that the wit- 
ness stated what you just said he did?” 

“Your Honor,’’ was the reply, “I 
remember, sir, distinctly what he said.” 

“Why do you differ with him?” asked 
the Judge of Mr. Choate. 

“I have the witness’s statement in 
writing,” replied Mr. Choate. 


’ 





6228 U. S. 482; see 25 G. B. 273. 
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“Please let me see your notes per- 
taining to this part of the case,” said 
the Judge. 

His Honor carefully examined the 
papers which were handed to him but 
was unable to read them. He called the 
lawyer aside and said, “Mr. Choate, 
please read to the Court what you have 
there recorded.” 

Choate read aloud to the Court as 
instructed. 

The Judge then continued: ‘Mr. 
Choate, do you now solemnly declare 
that what you have read to the Court 
are the exact words as recorded on the 
paper now in your hand?” 

“They are the exact words, Your 
Honor,” said Choate. 

“Then,” said the Judge, ‘‘we shall be 
obliged to depend upon your word, and 
the Court now accepts your statements 
as to what the witness in dispute said.”’ 


THE PITH OF THE MATTER 


witness in a certain trial in Ohio 
not long ago had been kept on the 
stand for some time. Naturally he was 
getting a little weary of the proceedings. 

“Tf,” said the cross-examiner, noticing 
the witness’s irritability, ‘“‘you would 
only answer my questions’ properly, 
there would be no difficulty. If I could 
only get you to understand that all I 
want to know is what you know, we—”’ 

“If would take you a lifetime to 
acquire that,’’ snapped the witness. 

The lawyer scowled. ‘‘What I mean 
is that I merely want to learn what you 
know about this matter. I don’t care 
anything about your abstract knowledge 
of law or your information in regard to 
other matters, but what you know about 
this case.” 

“Oh, that is n’t what you want,”’ said 
the witness. “I’ve trying to give you 
that for some time, and—’”’ 
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Whereupon the lawyer interposed 
objection, and witness was obliged to 
cease. 

“If I don’t want to know what you 
know about this particular case and 
nothing else,’’ inquired the lawyer later, 
“what do you think I want to know?” 

This seemed so easy that the witness 
began to grin. He said: 

“It is n’t what I know that you want 
to know; it’s what you think I know that 
you're after, and you’re trying to make 
me know it or prove me a liar.” 





A SOLOMON’S JUDGMENT 


HAT to dispense justice, as between 
man and man, it is not always 
necessary to refer to law books, is indic- 
ated by the case of the Pennsylvania 
“‘squire’’ of German ancestry, who suc- 
cessfully held court at Beltzhoover with- 
out much help from lawyers. 

One of the first cases heard before him 
was a complaint against one of his per- 
sonal friends, who was accused of cruelty 
to animals. 

This man had been bothered by a 
vicious dog and had shot at it. The 
bullet cut a piece off its tail, but did 
no other harm. The trial attracted a 
large crowd. There was conflicting evi- 
dence as to the dog. Some of the wit- 
nesses said it wasa gentle animal, while 
others declared that it ought to be killed. 

“T will reserve my decision until next 
week,”” said the squire, after he had 
heard the testimony. 

He was not satisfied as to the dog, 
and while he had the case under con- 
sideration he made some inquiries in 
the neighborhood. He learned that the 
dog was a bad one. _ But the maiming 


of it by depriving it of its tail was un- 
doubtedly a cruel act, and he did not 
see how he could get over that, even 
to favor his friend. 
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When the day came for him to give 
his decision, it was evident to the crowd 
that gathered in his office that he had 
made up his mind. He called the de- 
fendant. 

“You admit shooting this dog?’’ he 
asked. 

“Yes, I do, squire, but that dog is —”’ 

“That will do. Sit down,’’ and he 
called the owner of the dog forward. 

“Your dog is a bad dog,” he said to 
him. 

“No, he is n’t, Squire,’, said the owner, 
“he is as gentle as —”’ 

“That will do. Sit down. I have 
made up my mind. I fine the defendant 
one dollar and costs for shooting the 
dog.” 

There was applause from the side of 
the room on which the friends of the dog 
were gathered. 

“Order! Order!’’ commanded the 
squire. “I have not finished. I will 
fine the defendant one dollar and costs 
for shooting the dog, but I will give him 
one more shot at it.’ 
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“PROPERTY TO SUPPORT PROP- 
ERTY” 


OLORED people who have sur- 

vived the days of slavery are apt 
to have methods of reasoning which, 
to say the least, are somewhat confusing 
to people in general. 

“‘Have you ever stolen before this?” 
asked a Richmond judge some years ago 
of an aged darky, who, after severe 
cross-questioning, confessed to having 
abstracted some household articles from 
the lady who had engaged him as 
servant. 

“No, suh,”’ said the old man, “I 
reckon dese things is the fust things I 
ever stole.” 

“I suppose,’ suggested the Judge, 
“that you never took a chicken from 
your old master when you were a young 
man down in Georgia?”’ 

“Why, yes, jedge,’’ admitted the old 
man, ‘‘maybe I did take a chicken now 
an’ then, but, jedge, dat wa’n’t stealin’— 
dat was jest property takin’ property 
to suppo’t property, jedge.”’ 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiguities, facetia,and anecdotes. 





USELESS BUT ENTERTAINING 


In England they tell the story of how a judge 
set free a man whom he believed to be a rogue. 

The prisoner pleaded guilty of larceny, and 
then withdrew the plea and declared himself 
innocent. Thecase went toa jury, and the man 
was acquitted. Then the justice said: 

“Prisoner, a few minutes ago you said you 
were a thief. Now the jury say you area liar. 
Consequently, you are discharged.” 


During cross-examination in a case recently 
tried in a Western court counsel put the following 
question: 

“You say that the defendant turned and 
whistled to the dog. What followed?” 

“Why,” said the witness, with a surprised air, 
“The dog, of course.” 


The papers have been reproducing the follow- 
ing story. ‘The new Lord Chief Justice, Lord 
Reading, tells the following story against him- 
self. The fear that he inspired as a cross-exam- 
iner was historic. A surgeon whom he was once 
cross-examining said one day, “I dreamed about 
you last night, Sir Rufus. I dreamed you had 
examined me, and I seemed to have nothing 
on except my bones.’”” Within our recollection 
this old story has been told of every well-known 
cross-examiner who has ever practised at the Bar. 

— Law Notes (London). 


Magistrate. — ‘‘Can’t this case be settled out 
of court?” 
Mulligan. — ‘‘That’s what we were trying to 
do, your honor, when the police interfered.” 
— Brooklyn Life. 
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porary Sinan 
also New Decatur 

E. W. GODBEY 

Post Office Block 
Alaska Juneau 





ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 













California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 














District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 













England London 
MINCHIN GARRETT & CO. 
Solicitors 


Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."" Western Union Code. 


London 













England 





RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States cary ot Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 
























es Tampa 
JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 
T. W. Lipscomb Wright Willingham 


Georgia Savannah 





Rome 





G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 


CHURCH & McMURDY 
Attorneys-at-Law 
William E. Church Robert McMurdy 
Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 








Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


85 Exchange Street 
Maryland 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





Baltimore 
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SELECT LIST OF LAWYERS 





Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


efers to 
Mechanics’ Nat’l Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 
Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 











Ohio Cleveland 


SMITH, TAFT & ARTER 
10th Floor, Marshall Building 





Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





Minnesota 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 





Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 


Jackson 


J. Harvey Thompson 


Minneapolis | 


Pennsylvania Scranton 
WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Everett Warren Charles P. O'Malley 
Henry A. Knapp Walter L. Hill 
Reese H. Harris 


Sunbury 


Pennsylvania 


KNIGHT & TAGGART 
Harry S. Knight M. H. Taggart 


E. I. Culp 





Missouri Kansas City 

NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 

Special attention to Proceedings in Bankruptcy 


__Gloyd Building 


Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 


Commercial Law 





Montana Great Falls 


PETERS & SMITH 


Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 


Julius C. Peters La Rue Smith 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 


Broad and State Streets 





Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 
Real Estate, Corporation, Insurance, Probate and Irrigation 


408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


North Dakota TK. Pie Fargo 
MELVIN A. HILDRETH 
Lawyer 


Assistant U. S. District Attorney 








Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 


General Practice in State and Federal Courts 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 
Horace L. Bomar Henry K. Osborne 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 


West Virginia Corporations Organized 
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Wisconsin Milwaukee 


BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 


38-46 Mitchell Building 


Any State Any City 
YOUR CARD MIGHT ADD STRENGTH 
TO THIS LIST? 

The Green Bag is always pleased to 
consider applications 








25 c=How to Obtain a Successful 


Commercial Law Practice 
Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 
Full of ideas and plans that you can adopt to get such a 
practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


American Legal News 
737 Free Press Building, Detroit, Mich. 


- Dignified Publicity 
THE “4A. L. N.”? LAW LIST 


25th Year of Continuous Publication 

In connection with the AMERICAN LEGAL NEWS 
we publish a comprehensive list of lawyers prepared to 
handle general legal matters for our subscribers, among 
whom are such concerns as Standard Oil Co., International 
Harvester Co., W. L. Douglas Shoe Co., Tropical Oil Co., 
New York Leather Belting Co., etc. 

Our terms for representation in this law list are reason- 
able. We are constantly revising our ‘“‘List of Reliable 
Lawyers’ and it may be that representation for your city 
is available. 

Write us for our rates. 

Address DEPT. OF RECOMMENDED ATTORNEYS 


American Legal News 
737 Free Press Bidg., Somese. Mich. 











CT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys “oo 
solicited. Highest references; best services. Cou 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 


$2—=American Legal News 


A monthly law magazine. Sent to your address for one 
year on receipt of $2 in currency, check or stamps. Fora 
quarter century this publication has been the leading organ 
of the commercial law world. In each issue will be found 
articles of keen interest to commercial lawyers, credit men 
and collection managers. It is a magazine ¢ real helpful- 
ness—a “‘live wire!"" SUBSCRIBE TODAY 


AMERICAN [ ,EGAL NEws 


737 Free Press Building, Detroit, Mich. 




















Northwest. 





Geo. A. Bateson & Co. Inc. 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 


We are the only exclusive law book house in the 


Parties contemplating locating in the Northwest 
would do well to communicate with us. 
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